








































 

 

 

July 30, 2012 

 

Via Certified and Electronic Mail (emily.orler@wdc.usda.gov) 

Emily Orler 

Environmental Protection Specialist 

USDA Rural Utilities Service 

1400 Independence Avenue, SW, Stop 1571 

Washington, DC 20250-1571 

 

Re: Comments on RUS’s Proposed Adoption of a Final Environmental Impact Statement 

for a New Coal-Fueled Power Plant and Strip Mine in Kemper County, Mississippi 

 

Dear Ms. Orler: 

 

Thank you for the opportunity to provide feedback on the proposed adoption by the 

Rural Utilities Service (“RUS”) of the Final Environmental Impact Statement (“FEIS”) that was 

prepared by the Department of Energy (“DOE”) for Mississippi Power Company’s 582-

megawatt coal-fueled Plant Ratcliffe, the adjacent 12,275-acre lignite strip mine, and all 

associated infrastructure currently under construction in Kemper County, Mississippi 

(collectively, “the Project”).  On behalf of the Sierra Club, we offer the following comments, 

noting at the outset our concern regarding the possibility that RUS would provide the financial 

assistance to allow South Mississippi Electric Power Association (“SMEPA”) to acquire a 

17.5 percent ownership interest in a multibillion-dollar venture that is already $484 million over 

budget1 and is projected to raise electric rates by an estimated 45 percent.2 

 

RUS has made clear that the financial risks accompanying base load electric power 

generation are too great to justify any additional federal investment.  In 2008, RUS instituted a 

moratorium on loans for construction of new base load generation plants given the number of 

such loans that were then outstanding.3  The provision of any RUS loans for the Project would 

violate this policy and saddle taxpayers with financial risks that private investors are unwilling 

                                                      
1 See Mississippi Power Company, Monthly Status Report: Through May 2012, Mississippi Public Service 

Commission Docket No. 2009-UA-0014 (filed July 6, 2012). 

2 Amy McCullough, ‘About a third’ is really closer to about half: Despite claims by Mississippi Power Company, Kemper plant 

could raise ratepayer rates by more than 45%, MISSISSIPPI BUSINESS JOURNAL, Aug. 22, 2010, available at 

http://msbusiness.com/2010/08/%E2%80%98about-a-third%E2%80%99-is-really-closer-to-about-a-half/ (last visited 

July 30, 2012). 

3 See Letter from James M. Andrew, Administrator, USDA Utilities Program, to Henry A. Waxman, Chairman, 

Committee on Oversight and Government Reform (Mar. 11, 2008), available at 

http://democrats.oversight.house.gov/images/stories/documents/20080312104146.pdf (“Moratorium Letter”). 
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to take.  Indeed, Mississippi Power has not disclosed how it intends to finance the 82.5 percent 

of the Project over which it retains responsibility, and its request for permission to transfer 

responsibility for $55 million of the escalating Project construction costs to ratepayers via an 

electricity rate increase was denied by the Mississippi Public Service Commission last month.4  

Stated simply, the financial risks associated with the Project make financial assistance of any 

kind by RUS imprudent. 

 

 RUS acknowledges that its proposed funding of SMEPA’s stake in the Project is subject 

to the National Environmental Policy Act (“NEPA”)5 and has indicated that, in order to comply 

with NEPA, it will adopt DOE’s FEIS for the Project.  While RUS’s NEPA-implementing 

regulations permit the adoption of another federal agency’s EIS, such adoption is allowable 

only where RUS makes an independent determination of the adequacy of the EIS.6  Here, the 

Notice of Adoption contains no evidence that RUS has undertaken any independent evaluation 

of the DOE’s FEIS, let alone concluded that it is adequate.  That document—for the reasons 

discussed below and those identified in the comments submitted by the Sierra Club on DOE’s 

draft EIS for the Project, which we incorporate by reference—is fatally flawed and cannot be 

relied upon by RUS to satisfy its obligations under NEPA. 

 

 DOE’s FEIS fails to disclose the full extent of environmental damage that will result from 

the construction and operation of the Project or to consider reasonable alternatives to avoid or 

mitigate this damage.  These failures violate NEPA’s fundamental mandate to fully vet the 

environmental consequences of federal actions including major funding decisions.  Like DOE, 

RUS is obliged to take a “hard look” at environmental consequences and alternatives and 

cannot simply rubber stamp a predetermined decision to subsidize a particular project. 

 

I. The FEIS Fails to Disclose or Analyze the Full Extent of Environmental Damage that 

Will Result from the Project. 

 

 DOE’s FEIS neither discloses nor assesses the full range of environmental consequences 

of providing federal financing for Mississippi Power’s coal plant and strip mine.7  Under NEPA, 

                                                      
4 See Mississippi Public Service Commission, Order Denying CNP-A Filing, Mississippi Public Service Commission 

Docket No. 2011-UN-0135 (filed June 22, 2012) (denying Mississippi Power’s request for cost recovery from 

ratepayers during the pendency of the appeal before the Mississippi Supreme Court of the issuance of a certificate of 

public convenience and necessity for the Project). 

5 USDA Rural Utilities Service, South Mississippi Electric Cooperative: Plant Ratcliff, Kemper County Integrated 

Gasification Combined-Cycle (IGCC) Project (Notice of Adoption of a Final Environmental Impact Statement), 

77 Fed. Reg. 36,996 (June 20, 2012) (“Notice of Adoption”); see also Sierra Club v. U.S. Dep’t of Agric., 777 F. Supp. 2d 44 

(D.D.C. 2011) (holding that RUS was subject to NEPA where it provided financial assistance for the expansion of a 

coal-fired power plant). 

6 See 7 C.F.R. § 1794.72(b). 

7 The Clean Coal Power Initiative (“CCPI”) funds that DOE has granted to Mississippi Power were dedicated to the 

construction and operation of Plant Ratcliffe itself.  Any financial assistance from RUS would fund both the coal plant 

and the strip mine.  See Asset Purchase Agreement between Mississippi Power Company and South Mississippi 

Electric Power Association: Kemper County IGCC Project (July 27, 2010), Exhibit B, Mississippi Public Service 
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an agency must take a “hard look” at the direct, indirect, and cumulative impacts of its 

proposed action.8  The FEIS devotes little attention to the greenhouse-gas-emission 

consequences of selecting the Project for federal assistance and entirely fails to assess 

cumulative impacts on climate.  In addition, the FEIS contains inadequate discussion of the 

direct impacts to air quality, water quality, community character, and social and economic 

conditions that will be caused by the construction and operation of Plant Ratcliffe and the 

adjacent lignite strip mine. 

 

A. Climate Change Impacts 

 

 The FEIS fails to analyze the impacts of the greenhouse gases generated by the Project, 

which will total an estimated to 5.7 million tons of CO2 every year.  While the FEIS identifies the 

grave climate threats presented by greenhouse gas emissions from the U.S. power generation 

sector, see FEIS at 6-4–6-5 (“Approximately 42 percent of CO2 emissions came from the 

generation of electrical power.”), it gives short shrift to the impact of greenhouse gas emissions 

from the Project and makes no attempt to address the cumulative impact of the Project in 

combination with other federal actions that will result in greenhouse gas emissions.  Without 

any effort to consider cumulative impacts of other “past, present, and proposed, and reasonably 

foreseeable actions,”9 the FEIS merely asserts that the plant “would add a relatively small 

increment to emissions of these gases in the United States and the world.”  Id. at 6-4. 

 

The FEIS ignores the very real possibility that Mississippi Power will fail to reach its  

stated CO2 capture goal of 67 percent of total missions.  Without an enforceable air permit 

provision, there is no guarantee that any level of CO2 capture will be achieved.  Nevertheless, 

the FEIS does not even include a calculation of the Project’s total CO2-generation capacity, but 

assumes that at least 50 percent of CO2 emissions will be captured.  See id. at 6-3.  It goes on to 

suggest that construction of the plant might have a neutral or even positive impact greenhouse 

gas emissions.  See id. at 6-6–6-8.  In this regard, the FEIS states that the proposed Ratcliffe coal 

plant—if CO2 capture goals are achieved—would reduce emissions of CO2 (and other 

pollutants) “compared to conventional lignite-fired power plants,” id. at 1-1, and that “it cannot 

be assumed that, if the Kemper County IGCC Project were not built, these additional emissions 

would be avoided—other less efficient and/or more CO2-emitting fossil fuel power plants might 

be constructed in its stead, or existing plants might produce more power, thereby increasing 

their CO2 emissions,” id. at 6-6.  The assumption that absent construction of the Project other 

coal-fired power plants would be built in its stead is wrong.  The Environmental Protection 

Agency (“EPA”) has stated that, given the economics of the energy sector, it “does not project 

any new coal-fired [electric utility generating units (“EGUs”)] without [carbon capture and 

                                                                                                                                                                           
Commission Docket No. 2010-UA-424 (filed Dec. 2, 2010).  Therefore, RUS must undertake a complete analysis of the 

environmental impacts resulting from mining operations and consider fuel alternatives other than sourcing coal from 

a strip mine in Kemper County. 

8 40 C.F.R. §§ 1502.16(a), (b), 1508.8; Defenders of Wildlife v. Babbitt, 130 F. Supp. 2d 121, 136 (D.D.C. 2001). 

9 Grand Canyon Trust v. F.A.A., 290 F.3d 339, 345 (D.C. Cir. 2002). 
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sequestration (“CCS”)+ to be built . . . through 2030.”10  Indeed, EPA’s Integrated Planning 

Model projects that no new coal-fired EGUs will be built until at least 2020.11 

 

 The FEIS’s superficial analysis of climate change impacts cannot pass muster.  At the 

very least, NEPA requires consideration of the cumulative impact of greenhouse gas emissions 

from the Ratcliffe coal plant in combination with greenhouse gas emissions from other 

electricity generation projects that have received federal funds or will do so in the foreseeable 

future.12  Financing the Project in combination with other coal plants and other major emitting 

projects has a collectively significant impact on global warming that requires meaningful 

analysis in an EIS.  The failure even to identify other pending large-scale greenhouse-gas-

emitting projects that qualify for federal funding renders the cumulative impact analysis 

inadequate.13 

 

 Further, the FEIS contains no analysis of the lifecycle greenhouse gas emissions of 

Mississippi Power’s proposed operations.  Crucially, Mississippi Power does not have the 

capacity to sequester CO2 itself, and the plant’s air permit does not impose any emission limits 

for CO2 or otherwise require the plant to undertake CCS.  Instead, Mississippi Power has 

proposed to use “best efforts” to deliver any captured CO2 offsite to oil fields where the CO2 

would be injected into subsurface reservoirs for purposes of extracting crude oil.14  This 

“enhanced oil recovery” (“EOR”) will make oil available to be burned with quantifiable 

greenhouse gas emissions.  Despite the obvious climate consequences that will result from this 

arrangement, the FEIS includes no discussion of, let alone a “hard look” at, the lifecycle impacts 

of the EOR that will be made possible by the availability of CO2 from Plant Ratcliffe. 

 

 In addition, the FEIS does not include any analysis of the emissions consequences that 

will result from encouraging the use of inefficient lignite coal as opposed to other fuel sources 

or of the possibility that Mississippi Power’s carbon capture/EOR plan proves unworkable.  See 

FEIS at 4-151; 6-9 (failing to consider the prospect of CO2 leaks despite the despite the 

acknowledgement that Mississippi Power is proposing to pipe CO2 to enhanced oil recovery 

operations that “are not presently designed for long-term sequestration of CO2”).  Given the 

lack of a guarantee that the Project achieve a particular level of CO2 capture, the FEIS should 

have included consideration of the impact of the annual emission of 5.7 million tons of CO2.  

More broadly, the FEIS contains no consideration of the lost opportunity costs of the failure to 

invest in energy efficiency and renewable energy resources as opposed to coal.  The wholesale 

failure to engage these issues renders the FEIS inadequate. 

                                                      
10 EPA, Standards of Performance for Greenhouse Gas Emissions from New Stationary Sources: Electric Utility 

Generating Units, 77 Fed. Reg. 22,392 (Apr. 13, 2012). 

11 See id. at 22,394. 

12 See 40 C.F.R. § 1508.7; City of Carmel-By-The-Sea v. Dep’t of Transp., 123 F.3d 1142, 1160–61 (9th Cir. 1997) (NEPA 

requires a cataloguing of past, present, and reasonably foreseeable future actions and an analysis of the cumulative 

impact of such actions). 

13 See City of Carmel-By-The-Sea, 123 F.3d at 1160; Grand Canyon Trust, 290 F.3d at 345. 

14 DOE, Approval of Repayment Waiver and Site Relocation (May 22, 2008). 
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B. Air Impacts 

 

 Once in operation, the plant will emit thousands of tons per year of “criteria” pollutants 

regulated under the federal Clean Air Act’s National Ambient Air Quality Standards 

(“NAAQS”):  2,214 tons per year of nitrogen oxides (“NOX”), which form acid rain and ground-

level ozone; 685 tons per year of sulfur dioxide (“SO2”), which causes asthma and other 

respiratory illnesses and which, in combination with NOX, causes acid rain and regional haze; 

549 tons per year of fine particulate matter (“PM2.5”),15 which causes serious heart and lung 

problems and premature deaths; and 183 tons per year of volatile organic compounds 

(“VOCs”), precursors to the criteria pollutant ozone.  See FEIS at 4-6.  The plant will also emit 

hazardous air pollutants including nearly 400 pounds of lead and an estimated 64.4 pounds of 

mercury every year.  See id. at 4-140  (disclosing that hazardous air pollutant emissions from the 

proposed Ratcliffe plant will be responsible for a 10 percent contribution to cancer risk that is 

four times higher than the accepted EPA threshold). 

 

 These emission increases matter.  For instance, with respect to mercury, the Mississippi 

Department of Environmental Quality (“MDEQ”) has issued fish consumption advisories due 

to mercury contamination of fisheries around the state.16  The Ratcliffe plant would contribute 

further to mercury deposition, making an existing problem even worse.  See FEIS at 4-146 

(acknowledging that mercury emissions from the Ratcliffe project will incrementally increase 

fish consumption risks, which are higher than the acceptable “hazard quotient” and thus “a 

cause for concern”). 

 

 With respect to fine soot or PM2.5, the threats posed by the Ratcliffe plant’s projected 

emissions are even more acute.  Inhalation of PM2.5 causes short- and long-term adverse health 

effects including serious respiratory and cardiovascular problems such as asthma and heart 

attacks and even premature death.17  According to the World Health Organization, “there is 

little evidence to suggest a threshold below which no adverse health effects would be 

anticipated” from airborne PM2.5.18  Threats to human health begin at or slightly above the 

background concentration, and health threats increase with concentration in a linear fashion.  

[cite]  In other words, no level of anthropogenic PM2.5 is safe.  At the same time, “*e+ven small 

reductions in PM2.5 levels may have substantial health benefits on a population level.”19  

According to EPA, decreasing PM2.5 in the ambient air by only 0.5 milligrams per cubic meter 

                                                      
15 “Fine particle pollution or PM2.5 describes particulate matter that is 2.5 micrometers in diameter and smaller.”  EPA, 

Fine Particle (PM2.5) Designations, Basic Information, http://www.epa.gov/pmdesignations/basicinfo.htm (last visited 

July 30, 2012). 

16 See MDEQ, Mississippi Fish Tissue Advisories and Commercial Fishing Bans, 

http://www.deq.state.ms.us/mdeq.nsf/page/FS_Fish_Tissue?OpenDocument (last visited July 30, 2012). 

17 See EPA, Fine Particle (PM2.5) Designations, Basic Information, http://www.epa.gov/pmdesignations/basicinfo.htm (last 

visited July 30, 2012). 

18 World Health Organization, Air Quality Guidelines: Global Update 2005 275–277 (2006), available at 

http://www.euro.who.int/__data/assets/pdf_file/0005/78638/E90038.pdf (last visited July 30, 2012). 

19 70 Fed. Reg. 65,984, 66,006 (Nov. 1, 2005). 
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(μg/m3 ) can prevent as many as 25–50 premature deaths each year.20  Here, the FEIS indicates 

that emissions from the Ratcliffe coal plant will increase 24-hour PM2.5 concentrations by 

5.2 μg/m3 and annual PM2.5 concentrations by .91 μg/m3—a major incremental increase in 

ambient air pollution that necessarily implicates significant health risks.  See FEIS at 4-9; see also 

id. at 4-3 (disclosing that PM2.5 24-hour concentrations will increase by 4.3 μg/m3 and annual 

concentrations will increase by .7 μg/m3 during construction.) 

 

 The FEIS’s conclusory statement that Plant Ratcliffe’s emissions are less relative to other 

coal plants cannot diminish the significant adverse impacts from the Project, and the failure to 

grapple with those impacts precludes the hard look required under NEPA.  The deficiencies of 

the FEIS’s assessment of health impacts from air pollution are more fully detailed in the 

comments submitted by the Sierra Club on DOE’s draft EIS for the Project, which have been 

incorporated by reference herein. 

 

C. Water Quality Impacts 

 

 The FEIS also lacks an analysis of the full extent of potential water quality impacts from 

the construction and operation of Plant Ratcliffe and the adjacent lignite strip mine.  As the FEIS 

acknowledges, the plant will generate approximately 75 tons per hour of “gasification ash from 

accumulation of noncombustible mineral material originally present in the lignite”—translating 

to approximately 560,000 tons of ash per year.  FEIS at 2-69–2-70.  The FEIS further discloses that 

the ash will contain the same toxic heavy metals that are constituents of lignite coal.  See id.  

Based on sampling data from the “most representative material available,” these metals will 

readily leach into groundwater.  FEIS at 2-70.  Specifically, leachate tests of ash from an 

Alabama facility that gasifies Mississippi lignite revealed pollutant concentrations well over the 

maximum contaminant levels (“MCLs”) deemed safe by EPA.  See id. (Table 2.6-4).  Arsenic was 

detected at .042 milligrams per liter (mg/L), over four times the MCL of .01 milligrams per liter 

(mg/L); cadmium was detected at .036 mg/L, again well over the MCL of .005 mg/L; and barium 

was detected at 1.9 mg/L, just shy of the MCL of 2 mg/L.  See id.21 

 

 Given the results of this leachate testing, the FEIS should have included serious 

consideration of groundwater contamination threats posed by ash disposal at the Project site 

and analyzed available mitigation measures.  EPA and conservation groups have documented 

widespread groundwater contamination from ash sites around the country.22  It is further well-

                                                      
20 See id. 

21 See also EPA, Basic Information about Regulated Drinking Water Contaminants and Indicators, 

http://water.epa.gov/drink/contaminants/basicinformation/index.cfm (last visited July 30, 2012). 

22 See EPA, Coal Combustion Waste Damage Assessments (July 9, 2007), available at 

http://graphics8.nytimes.com/packages/pdf/national/07sludge_EPA.pdf (last visited July 30, 2012); Environmental 

Integrity Project, Earthjustice, Out of Control: Mounting Damages from Coal Ash Waste Sites (Feb. 24, 2010), available at 

http://earthjustice.org/sites/default/files/library/reports/ej-eipreportout-of-control-final.pdf (last visited July 30, 2012); 

Environmental Integrity Project, Earthjustice, and Sierra Club, In Harm’s Way: Lack of Federal Coal Ash Regulations 

Endangers Americans and Their Environment (Aug. 26, 2010), available at 

http://earthjustice.org/sites/default/files/files/report-in-harms-way.pdf (last visited July 30, 2012). 
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documented that this contamination poses serious risks to people living near ash sites—

especially people living in Kemper County who rely on wells for their drinking water.  A recent 

risk assessment by EPA reveals that the cancer risk from arsenic and other pollutants that leak 

from ash landfills is as high as 1 in 2000, 50 times the risk threshold that EPA deems 

acceptable.23 

 

 Notwithstanding the readily available data on water contamination from coal ash, the 

FEIS fails even to identify the risks associated with the annual disposal of hundreds of 

thousands of tons of ash at the Project site.  Instead, it states simply that “the ash would be 

classified as industrial/special waste in the state of Mississippi, and the ash management unit 

would be subject to the permit requirements and regulations of MDEQ.”  FEIS at 4-12.  

However, reliance on state permitting to avoid assessment and disclosure of water pollution 

risks cannot satisfy NEPA’s requirements, especially given that Mississippi regulations leave 

regulators discretion to permit new unlined landfills without groundwater monitoring 

requirements, which are necessary to ensure compliance with MCLs.24 

 

 In addition to the harms posed by the disposal of coal ash at the Project site, mining 

operations of the scale contemplated by Mississippi Power almost always leave a legacy of 

water pollution and poisoned groundwater that rarely can be remedied.  Across the “coal 

country” of Pennsylvania, West Virginia, Ohio and many other states, acid mine drainage has 

proven to be an intractable problem that remains unresolved even after investment of millions 

of dollars in clean-ups over many decades.  The disruptive effects of surface mining flow from 

the sheer volume of material disturbed during the mining process.  In order to access below-

ground coal seams, massive amounts of soil and rock must first be removed.  Excavation of this 

overburden brings to the surface huge amounts of heavy metals and other chemical compounds 

that were once relatively stable under the ground.  Once excavated, these materials, many of 

which are toxic, are more readily introduced into surface water or groundwater.  Indeed, mine 

pit excavation itself may expose underground aquifers, creating a pathway for groundwater 

contamination.  Streams that run near or through mining sites can become so polluted with iron 

that their water turns reddish-orange in color or becomes so highly acidic that it cannot support 

aquatic life. 

 

In addition to heavy metals and other chemicals, mining operations and subsequent soil 

erosion generate a great deal of sediment that, if not properly managed, is released into streams, 

wetlands, and other surface water bodies, resulting in the degradation of water quality and 

adverse impacts to fish and other aquatic species.  Even after reclamation activities have been 

completed, mining contaminants will continue to be deposited via runoff into streams and 

wetlands, leading to increased turbidity, siltation, and greater variation in streamflow and 

water temperature, and will continue to leach into and migrate through groundwater. 

 

                                                      
23 See 75 Fed. Reg. 35,128, 35,145–46 (June 21, 2010). 

24 See MS ADC 11-2-4:IV.C.1.b. 
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Mining operations also ravage the landscape.  All of the trees and ground cover within 

the mine footprint prior to any excavation, and even if the mine is eventually reclaimed, the 

diverse native vegetation is generally lost forever.  This sort of aggressive land clearing destroys 

wildlife habitat and either drives out and displaces or simply kills species that had been living 

in the mine area.  Once the mined land is reclaimed, many animal species cannot adjust to the 

altered landscape and do not return.  Given changes to the naturally occurring soil layers 

following mining and reclamation, regrowth of native vegetation is often impossible.  The lack 

of appropriately protective plant cover frustrates the soil stabilization and can result in 

additional erosion and runoff and an increased likelihood and severity of floods. 

 

There can be no doubt that the unearthing of over 185 million tons of coal from over 100 

feet below the ground surface along with the associated excavation of possibly billions more 

tons of metal-laden overburden and the disturbance of over 50 miles of streams and thousands 

of acres of wetlands across a 31,000-acre area of land will have a profound effect on water 

resources and the hydrogeological system.  Despite these high-stakes environmental threats, 

however, the FEIS does not include any analysis of the impacts to water resources that will 

occur over the 40-year life of the mine.  Of particular concern, the mining permit issued by the 

state permit board includes no enforceable provisions that would guarantee reclamation of the 

mined area to pre-mining conditions or that would ensure the protection of the hydrologic 

balance of the area.  Absent the inclusion of a comprehensive analysis of the environmental 

impacts threatened by the mine and available mitigation measures, the FEIS remains deficient. 

 

D. Community Character Impacts 

 

 Already, construction activities at the Project site are destroying acres of forest, 

degrading local air quality, and disrupting an otherwise peaceful, rural community.  Further 

construction and eventual operation of the coal plant and strip mine will destroy over 50 miles 

of streams and thousands of acres of wetlands, industrialize an estimated 13,925 acres of prime 

farmland and undeveloped forest, and burden surrounding communities with toxic air and 

water pollution for generations to come.  The sprawling industrial complex proposed by 

Mississippi Power—including the new generating units, the lignite strip mine, access roads, 

electrical power transmission lines and substations, two cooling towers, a cooling water supply 

pipeline, a natural gas pipeline, a flare derrick, a reservoir for wastewater storage, open coal 

storage pits, crushed coal storage silos, coal milling and drying facilities, coal conveying 

equipment, and coal ash disposal units—if built, inevitably will transform the natural landscape 

and unique community character of rural Kemper County forever. 

 

The first segment of the proposed strip mine will be located just a mile from the 

Okatibbee Wildlife Management Area, which surrounds Lake Okatibbee, a popular recreation 

destination.  The nearly 7,000-acre Wildlife Management Area, which includes habitats ranging 

from mature bottomwood hardwood forests to marshlands, supports a variety of plant and 

animal species that is representative of the great biodiversity found throughout Kemper 

County.  Indeed, 156 unique vascular plant species have been identified in the life of mine area, 
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and alligators, bald eagles, wild turkey, white-tailed deer, raccoon, opossum, armadillo, rabbit, 

wild boar, panther, black bear, bobcat, fox, quail, cottontail, owls, sharp-shinned and red-

shouldered hawks, hairy, red-bellied and redheaded wood-peckers, wood stork, and box turtle, 

among scores of other species, call this area home.  Mining operations would include 

bulldozing the habitats of these species, and Mississippi Power offers no assurance that such 

habitat will ever be restored.  The FEIS contains absolutely no consideration of the impact on 

the community that an industrial conversion of the scale proposed here will cause. 

 

E. Socioeconomic Impacts 

 

The FEIS devotes little attention to the impact that the Project will have on the social and 

economic resources of the affected communities, focusing almost exclusively on job creation.  

See FEIS at 4-9–4-100.  The negative effects of the Project on the social or economic wellbeing of 

people living in the vicinity of the Project are not analyzed.  These impacts, along with the 

adverse environmental impacts, will be borne disproportionately by low-income communities, 

see FEIS at 3-179—indeed, some of the poorest in the State—whose residents will not be able to 

relocate to escape the Project’s threats. 

 

In addition, more than 150,000 Mississippi residents will be saddled with the actual 

construction costs of the Project if the rate increases sought by Mississippi Power are eventually 

granted.  Projected residential electric rate increases needed to fund construction of the Project 

have been estimated at 45 percent.25  Remarkably, the FEIS only identifies the potential for an 

eight percent increase.  See FEIS at 4-96.  This discrepancy renders the FEIS inadequate, and RUS 

must make an independent assessment of the potential impacts on ratepayers. 

 

II. The FEIS Fails to Consider a Reasonable Range of Alternatives. 

 

 The FEIS’s failure to consider a reasonable range of alternatives frustrates the 

fundamental purpose of NEPA—to inform the public and decision-makers of the 

environmental consequences of a proposed action—and renders the document legally deficient.  

The FEIS provides no meaningful consideration of alternatives other than DOE’s preferred 

alternative, i.e., the funding of the project, and a “no action” alternative to deny the requested 

federal assistance.  Under this arrangement, industry is permitted to present proposals on a 

“take it or leave it” basis, leaving no mechanism for the consideration of potential 

improvements to a given project, much less different proposals that the government itself could 

solicit. 

 

NEPA requires that “all agencies of the Federal Government shall study, develop, and 

describe appropriate alternatives to recommended courses of action in any proposal which 

                                                      
25 Amy McCullough, ‘About a third’ is really closer to about half: Despite claims by Mississippi Power Company, Kemper 

plant could raise ratepayer rates by more than 45%, MISSISSIPPI BUSINESS JOURNAL, Aug. 22, 2010, available at 

http://msbusiness.com/2010/08/%E2%80%98about-a-third%E2%80%99-is-really-closer-to-about-a-half/ (last visited 

July 30, 2012). 
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involves unresolved conflicts concerning alternative uses of available resources.”26  In preparing 

an EIS, agencies must “*r+igorously explore and objectively evaluate all reasonable alternatives” 

to a proposed action.27  Indeed, the requirement to consider alternatives is “the heart of the 

environmental impact statement,” because it compels agencies to “present the environmental 

impacts of the proposal and the alternatives in comparative form, thus sharply defining the 

issues and providing a clear basis for choice among options by the decisionmaker and the 

public.”28  Fundamentally, an agency must “to the fullest extent possible . . . consider 

alternatives to its action which would reduce environmental damage.”29  Absent this 

comparative analysis, decisionmakers and the public can neither assess environmental trade-

offs nor avoid environmental harms.30 

 

 In determining whether an agency has sufficiently analyzed a reasonable range of 

alternatives in its EIS, a “rule of reason” governs.31  While agencies are not required to consider 

alternatives that are “remote and speculative,” they must deal with circumstances “as they exist 

and are likely to exist.”32  Here, the failure to give detailed consideration to any alternative other 

than Mississippi Power’s coal plant proposal was unreasonable.  By looking only at that one 

proposal, DOE foreclosed an informed choice between viable alternatives in violation of NEPA.  

As the courts have made clear, the “existence of reasonable but unexamined alternatives 

renders an EIS inadequate.”33  Where, as here, an agency considers only the preferred 

alternative and the no action alternative, the resulting EIS has commonly been held deficient.34 

 

 In an effort to justify its failure to consider alternatives other than the “no fund” 

alternative, DOE has taken the position that, in awarding CCPI grants, its consideration of 

alternatives is constrained to the proposals it receives from industry, and that it has no 

discretion to consider alternatives to a given proposal because it cannot require an industry 

applicant to implement such alternatives.  See FEIS at 2-73 (“Any reasonable alternative to the 

proposed action must . . . be an alternative that was the subject of an application that a private 

proponent submitted to DOE”).  This is wrong.  As a matter of course, DOE (and, likewise, 

RUS) has very broad discretion to condition its grant awards and is free to reject unambitious or 

                                                      
26 42 U.S.C. § 4332(2)(E). 

27 40 C.F.R. § 1502.14(a). 

28 Id. 

29 Calvert Cliffs’ v. U.S. Atomic Energy Comm’n, 449 F.2d 1109, 1128 (D.C. Cir. 1971) (emphasis in original). 

30 See id. at 1114. 

31 Natural Res. Def. Council v. Hodel, 865 F.2d 288, 294–95 (D.C. Cir. 1988). 

32 Id. at 294–95. 

33 ’Ilio’ulaokalani Coalition v. Rumsfeld, 464 F.3d 1083, 1095 (9th Cir. 2006). 

34 See, e.g., id. at 1098; Davis v. Mineta, 302 F.3d 1104, 1120 (10th Cir. 2002) (agency violated NEPA when it considered 

only build and no build alternatives); Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 813 (9th Cir. 1999) 

(consideration of preferred alternative, alternative nearly identical to the preferred alternative, and a “no action” 

alternative was improper where agency failed to consider a reasonable alternative that was consistent with its basic 

policy objectives); Am. Oceans Campaign v. Daley, 183 F. Supp. 2d 1, 11–12 (D.D.C. 2000) (agency violated NEPA by 

considering only its preferred alternative and a “no action” alternative that would maintain the status quo). 
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environmentally destructive proposals and fund only truly innovative and genuinely 

progressive energy projects. 

 

 The FEIS’s failure to consider a reasonable range of alternatives flows from DOE’s 

arbitrary definition of “purpose and need.”  When preparing an EIS, an agency must “briefly 

specify the underlying purpose and need to which the agency is responding in proposing the 

alternatives including the proposed action.”35  The range of alternatives to be considered in an 

EIS is dictated by this statement of purpose and need.36  If the purpose and need are defined too 

narrowly, the agency’s consideration of alternatives is artificially constrained, defeating NEPA’s 

fundamental aim to identify workable alternatives in time to avoid environmental harm.37 

 

 Here, DOE allowed an applicant’s proposal to define the purpose and need of its action 

and thus to preempt consideration of any range of alternatives.  Specifically, DOE defined the 

purpose of its proposed action as follows: “to demonstrate the feasibility of *Mississippi 

Power’s+ selected IGCC technology at a size that would be attractive to utilities for commercial 

operation.”  FEIS at 1-6.  With this narrow definition, DOE effectively ensured that construction 

of the Project as proposed by Mississippi Power would afford the only means of achieving the 

stated purpose and need in the FEIS.  In precluding the consideration of alternatives that were 

not expressly designed to showcase a technology developed by Mississippi Power’s parent 

company, DOE violated NEPA and its implementing regulations.38 

 

 RUS need not be constrained by DOE’s unreasonably narrow definition of the purpose 

and need of the proposed action.  The Rural Electrification Act of 1936 grants RUS broad 

authority as to the projects it may finance.  RUS is empowered to make loans “for the purpose 

of furnishing and improving electric . . . service in rural areas . . . and for the purpose of 

assisting electric borrowers to implement demand side management, energy efficiency and 

conservation programs, and on-grid and off-grid renewable energy systems.”39  Thus, in order 

to satisfy NEPA’s requirement that it consider a reasonable range of alternatives, RUS must 

evaluate the possibility of investing its limited resources in other, more environmentally 

preferable projects. 

 

Predetermining which projects should receive the full backing of taxpayer dollars before 

the NEPA process begins necessarily precludes any meaningful analysis of alternatives.  

                                                      
35 40 C.F.R. § 1502.13. 

36 See Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir. 1991) (“The goals of an action delimit the 

universe of the action’s reasonable alternatives.”). 

37 See id. at 196 (“*A+n agency may not define the objectives of its action in terms so unreasonably narrow that only 

one alternative from among the environmentally benign ones in the agency’s power would accomplish the goals of 

the agency’s action, and the EIS would become a foreordained formality.”); see also Simmons v. U.S. Army Corps of 

Eng’rs, 120 F.3d 664, 666 (7th Cir. 1997) (an agency may not contrive a purpose so slender as to exclude reasonable 

alternatives from consideration). 

38 See 40 C.F.R. §§ 1502.13, 1502.14. 

39 7 U.S.C. § 902. 
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Essentially, the FEIS asks that the affected public simply trust that NEPA’s obligations were 

fulfilled during a confidential vetting process.  But NEPA mandates disclosure of 

environmental analysis so that public comment can inform major decisions affecting the 

environment and so that federal decisionmakers are accountable for the environmental 

implications of their actions.  As explained by the Supreme Court, “NEPA has twin aims.  First, 

it places upon an agency the obligation to consider every significant aspect of the environmental 

impact of a proposed action.  Second, it ensures that the agency will inform the public that it has 

indeed considered environmental concerns in its decisionmaking process.”40  The 

nontransparent, non-reviewable alternatives analysis offered in the FEIS turns NEPA on its 

head and further ignores governing DOE regulations, which expressly require compliance with 

NEPA’s implementing regulations regardless whether DOE has undertaken an environmental 

critique.41 

 

III. Conclusion 

 

 RUS has recognized that an EIS for an electricity generation project that receives federal 

financing should “analyze*+ the need for additional capacity and alternatives to the proposed 

project and include[] consideration of renewable energy, energy efficiency measures, 

purchasing power from other sources and alternative fuel sources.”42  Given the broad purpose 

of the Rural Electrification Program, an EIS examining a proposal by RUS to provide financial 

assistance to an electric generation project must demonstrate a full vetting of available 

environmentally preferable alternatives.  DOE’s FEIS fails to satisfy these requirements.  It fails 

to analyze the need for the additional capacity to be generated by the Project.  It fails to consider 

any alternative other than the Mississippi Power’s proposal.  It fails to consider renewable 

energy, energy efficiency measures, or alternative power or fuel sources.  In light of these 

failures, RUS cannot demonstrate that DOE’s FEIS is adequate and, thus, cannot adopt the FEIS 

in support of its own funding proposal. 

 

  

                                                      
40 Baltimore Gas and Elec. Co. v. Natural Resources Defense Council, 462 U.S. 87, 98 (1983) (internal quotations and 

citations omitted). 

41 See 10 C.F.R. § 1021.216(i) (“If an EA or EIS is required, DOE shall prepare, consider and publish the EA or EIS in 

conformance with the CEQ Regulations and other provisions of this part before taking any action pursuant to the 

contract or award of financial assistance.”). 

42 Moratorium Letter at 2. 
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Thank you again for the opportunity to comment.  If you have any questions regarding 

these comments, please do not hesitate to contact undersigned counsel. 

 

      Sincerely, 

 

 
 

Bridget Lee 

Earthjustice 

156 William Street, Suite 800 

New York, NY 10038 

212-791-1881 ext. 8232 

blee@earthjustice.org 




