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PART 4279 – GUARANTEED LOANMAKING 
 
Subpart C – Biorefinery Assistance Loans  
 
§ 4279.201  Purpose and scope. 

 
The purpose and scope of this subpart is to provide financial assistance 

for the development and construction of commercial-scale biorefineries or for 
the retrofitting of existing facilities using eligible technology for the 
development of advanced biofuels.  Any portion of this Instruction appearing 
in italicized type is considered by the Agency to be administrative procedure 
and has not been published as part of the regulation in the Federal Register. 

 
§ 4279.202  Compliance with §§ 4279.1 through 4279.84. 

 
Except as specified in paragraphs (a) through (l) of this section, all 

loans guaranteed under this subpart shall comply with the provisions found in 
§§ 4279.1 through 4279.84 of this title. 

 
(a)  Definitions.  The terms used in this subpart are defined in either 
§ 4279.2 or in this paragraph.  If a term is defined in both § 4279.2 
and this paragraph, it will have, for purposes of this subpart only, the 
meaning given in this section. 

 
Advanced biofuel.  Fuel derived from renewable biomass, other than 
corn kernel starch, to include: 

 
(i)  Biofuel derived from cellulose, hemicellulose, or lignin; 
 
(ii)  Biofuel derived from sugar and starch (other than 
ethanol derived from corn kernel starch); 
 
(iii)  Biofuel derived from waste material, including crop 
residue, other vegetative waste material, animal waste, food 
waste, and yard waste; 
 
(iv)  Diesel-equivalent fuel derived from renewable biomass, 
including vegetable oil and animal fat; 
 
(v)  Biogas (including landfill gas and sewage waste treatment 
gas) produced through the conversion of organic matter from 
renewable biomass; 
 

 
 
 
 
 
Distribution:  WSAL       Guaranteed Loanmaking 
 

1 
 

(12-16-11)  PN 454 



RD Instruction 4279-C 
§ 4279.202(a) (Con.) 

 
 
(vi)  Butanol or other alcohols produced through the 
conversion of organic matter from renewable biomass; and 
 
(vii)  Other fuel derived from cellulosic biomass. 

 
Agricultural producer.  An individual or entity directly engaged in 
the production of agricultural products, including crops (including 
farming); livestock (including ranching); forestry products; 
hydroponics; nursery stock; or aquaculture, whereby 50 percent or 
greater of their gross income is derived from the operations. 
 
Association of agricultural producers.  An organization that 
represents agricultural producers and whose mission includes working 
on behalf of such producers and the majority of whose membership and 
board of directors is comprised of agricultural producers. 
 
Biobased product.  A product determined by the Secretary to be a 
commercial or industrial product (other than food or feed) that is 
either: 

 
(i)  Composed, in whole or in significant part, of biological 
products, including renewable domestic agricultural materials 
and forestry materials; or 
 
(ii)  An intermediate ingredient or feedstock. 

 
Biofuel.  A fuel derived from renewable biomass. 
 
Biorefinery.  A facility (including equipment and processes) that 
converts renewable biomass into biofuels and biobased products and 
may produce electricity. 
 
Borrower.  Any party that borrows or seeks to borrow money from the 
lender, including any party or parties liable for the guaranteed 
loan except guarantors. 
 
Business plan.  A comprehensive document that includes a clear 
description of the borrower’s ownership structure and management 
experience, including, if applicable, discussion of a parent, 
affiliates, and subsidiaries, and a discussion of how the borrower 
will operate the proposed project, including, at a minimum, a 
description of the business and project; the products and services 
to be provided; the availability of the resources necessary to 
provide those products and services; and pro forma financial 
statements for a period of 2 years, including balance sheet, income 
and expense, and cash flows.   
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§ 4279.202(a) (Con.) 

 
 

Byproduct.  Any and all biobased products generated under normal 
operations of the proposed project that can be reasonably measured 
and monitored.  Byproducts may or may not have a readily 
identifiable commercial use or value. 
 
Default.  The condition that exists when a borrower is not in 
compliance with the promissory note, the loan agreement, or other 
related documents evidencing the loan. 

 
Eligible project costs.  Those expenses approved by the Agency for 
the project.   
 
Eligible technology.  Eligible technology is defined as either: 

 
(i)  A technology that is being adopted in a viable 
commercial-scale operation of a biorefinery that produces an 
advanced biofuel; or 

 
(ii)  A technology not described in paragraph (i) of this 
definition that has been demonstrated to have technical and 
economic potential for commercial application in a biorefinery 
that produces an advanced biofuel. 

 
Existing business.  A business that has been in operation for at 
least one full year.   Businesses that have undergone mergers, 
changes in the business name, changes in the legal type of entity, 
or expansions of product lines are considered to be existing 
businesses as long as there is not a significant change in 
operations.   
 
Farm cooperative.  A business owned and controlled by agricultural 
producers that is incorporated, or otherwise recognized by the state 
in which it operates, as a cooperatively operated business. 

 
Farmer Cooperative Organization.  An organization whose membership 
is composed of farm cooperatives.   
 
Feasibility study.  An analysis by an independent qualified 
consultant of the economic, market, technical, financial, and 
management feasibility of a proposed project or business in terms of 
its expectation for success. 
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§ 4279.202(a) (Con.) 

 
 
Indian tribe.  This term has the meaning as defined in 25 U.S.C. 
450b. 
 
Institution of higher education.  This term has the meaning as 
defined in 20 U.S.C. 1002(a). 
 
Loan classification.  The assigned score or metric reflecting the 
lender’s analysis of the degree of potential loss in the event of 
default. 
 
Local owner.  An individual who owns any portion of an eligible 
advanced biofuel biorefinery and whose primary residence is located 
within in a certain distance from the biorefinery as specified by 
the Agency in a Notice published in the Federal Register. 

 
Market value.  The amount for which a property will sell for its 
highest and best use at a voluntary sale in an arm’s length 
transaction.  
 
Material adverse change.  Any change in the purpose of the loan, the 
financial condition of the borrower, or the collateral that would 
likely jeopardize loan performance.   
 
Negligent loan origination.  The failure of a lender to perform 
those services that a reasonably prudent lender would perform in 
originating its own portfolio of unguaranteed loans.  The term 
includes the concepts of failure to act, not acting in a timely 
manner, or acting in a manner contrary to the manner in which a 
reasonably prudent lender would act.  
 
Off-take agreement.  The terms and conditions governing the sale and 
transportation of biofuels, biobased products, and electricity 
produced by the borrower to another party. 
 
Project.  The facility or portion of a facility producing eligible 
advanced biofuels and any eligible biobased product receiving 
funding under this subpart. 

 
Protective advances.  Advances made by the lender for the purpose of 
preserving and protecting the collateral where the debtor has failed 
to, and will not or cannot, meet its obligations to protect or 
preserve collateral.  

 
Renewable biomass.   

 
(i)  Materials, pre-commercial thinnings, or invasive species 
from National Forest System land or public lands (as defined 
in section 103 of the Federal Land Policy and Management Act 
of 1976 (43 U.S.C. 1702)) that: 
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§ 4279.202(a) (Con.) 
 
 

(A)  Are byproducts of preventive treatments that are 
removed to reduce hazardous fuels; to reduce or contain 
disease or insect infestation; or to restore ecosystem 
health; 
 
(B)  Would not otherwise be used for higher-value 
products; and 

 
(C)  Are harvested in accordance with applicable law and 
land management plans and the requirements for old-growth 
maintenance, restoration, and management direction of 
paragraphs (2), (3), and (4) of subsection (e) of section 
102 of the Healthy Forests Restoration Act of 2003 (16 
U.S.C. 6512) and large-tree retention of subsection (f) 
of that section; or 

 
(ii)  Any organic matter that is available on a renewable or 
recurring basis from non-Federal land or land belonging to an 
Indian or Indian tribe that is held in trust by the United 
States or subject to a restriction against alienation imposed 
by the United States, including: 

 
(A)  Renewable plant material, including feed grains; 
other agricultural commodities; other plants and trees; 
and algae; and 

 
(B)  Waste material, including crop residue; other 
vegetative waste material (including wood waste and wood 
residues); animal waste and byproducts (including fats, 
oils, greases, and manure); and food waste and yard 
waste. 

 
Retrofitting.  The modification of a building or equipment to 
incorporate functions not included in the original design that allow 
for the production of advanced biofuels.   

 
Rural or rural area.  Any area of a State not in a city or town that 
has a population of more than 50,000 inhabitants, according to the 
latest decennial census of the United States, or in the urbanized 
area contiguous and adjacent to a city or town that has a population 
of more than 50,000 inhabitants, and any area that has been 
determined to be “rural in character” by the Under Secretary for 
Rural Development, or as otherwise identified in this definition.  
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§ 4279.202(a) (Con.) 
 
 

(1)  An area that is attached to the urbanized area of a city 
or town with more than 50,000 inhabitants by a contiguous area 
of urbanized census blocks that is not more than 2 census 
blocks wide.  Applicants from such an area should work with 
their Rural Development State Office to request a 
determination of whether their project is located in a rural 
area under this provision.   
 
(2)  For the purposes of this definition, cities and towns are 
incorporated population centers with definite boundaries, 
local self government, and legal powers set forth in a charter 
granted by the State.   

 
(3)  For the Commonwealth of Puerto Rico, the island is 
considered rural and eligible for Business Programs 
assistance, except for the San Juan Census Designated Place 
(CDP) and any other CDP with greater than 50,000 inhabitants.  
CDPs with greater than 50,000 inhabitants, other than the San 
Juan CDP, may be determined to be eligible if they are “not 
urban in character.”   

 
(4)  For the State of Hawaii, all areas within the State are 
considered rural and eligible for Business Programs 
assistance, except for the Honolulu CDP within the County of 
Honolulu. 

 
(5)  For the purpose of defining a rural area in the Republic 
of Palau, the Federated States of Micronesia, and the Republic 
of the Marshall Islands, the Agency shall determine what 
constitutes rural and rural area based on available population 
data.   

 
(6)  The determination that an area is “rural in character” 
will be made by the Under Secretary of Rural Development.  The 
process to request a determination under this provision is 
outlined in paragraph (6)(ii) of this definition.   

 
(i)  The determination that an area is “rural in 
character” under this definition will apply to areas that 
are within:  

 
(A)  An urbanized area that has two points on its 
boundary that are at least 40 miles apart, which 
is not contiguous or adjacent to a city or town 
that has a population of greater than 150,000 
inhabitants or the urbanized area of such a city 
or town; or 
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§ 4279.202(a) (Con.) 
 

 
(B)  An urbanized area contiguous and adjacent to 
a city or town of greater than 50,000 inhabitants 
that is within one-quarter mile of a rural area. 

 
(ii)  Units of local government may petition the Under 
Secretary of Rural Development for a “rural in character” 
designation by submitting a petition to both the 
appropriate Rural Development State Director and the 
Administrator on behalf of the Under Secretary.  The 
petition shall document how the area meets the 
requirements of paragraph (6)(i)(A) or (B) above and 
discuss why the petitioner believes the area is “rural in 
character,” including, but not limited to, the area’s 
population density, demographics, and topography and how 
the local economy is tied to a rural economic base.  Upon 
receiving a petition, the Under Secretary will consult 
with the applicable Governor or leader in a similar 
position and request comments to be submitted within 5 
business days, unless such comments were submitted with 
the petition.  The Under Secretary will release to the 
public a notice of a petition filed by a unit of local 
government not later than 30 days after receipt of the 
petition by way of publication in a local newspaper and 
posting on the Agency’s Web site, and the Under Secretary 
will make a determination not less than 15 days, but no 
more than 60 days, after the release of the notice.  Upon 
a negative determination, the Under Secretary will 
provide to the petitioner an opportunity to appeal a 
determination to the Under Secretary, and the petitioner 
will have 10 business days to appeal the determination 
and provide further information for consideration.  

 
Semi-work scale.  A manufacturing plant operating on a limited 
commercial scale to provide final tests of a new product or process. 

 
Startup business.  A business that has been in operation for less 
than one full year.  Startup businesses include newly formed 
entities leasing space or constructing facilities in a new market 
area, even if the owners of the startup business own affiliated 
businesses doing the same kind of business.  Newly formed entities 
that are buying existing businesses or facilities will be considered 
an existing business as long as the business or facility being 
bought remains in operation and there is no significant change in 
operations. 
 
Tangible net worth.  Tangible assets minus liabilities. 
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Technical and economic potential.  A technology not described in 
paragraph (i) of the definition of “eligible technology” is 
considered to have demonstrated “technical and economic potential” 
for commercial application in a biorefinery that produces an 
advanced biofuel if each of the following conditions is met: 

 
(i)  The advanced biofuel biorefinery’s likely financial and 
production success is evidenced in a thorough evaluation 
including, but not limited to: 

 
(A)  Feedstocks; 

 
(B)  Process engineering; 

 
(C)  Siting; 
 
(D)  Technology; 

 
(E)  Energy production; and 

 
(F)  Financial and sensitivity review using a banking 
industry software analysis program with appropriate 
industry standards. 

 
(ii)  The evaluation in paragraph (i) of this definition is 
completed by an independent third-party expert in a 
feasibility study, technical report, or other analysis, which 
must be satisfactory to the Agency, that demonstrates the 
potential success of the project. 

 
(iii)  The advanced biofuel technology has successfully 
completed at least a 12-month (four seasons) operating cycle 
at semi-work scale. 

 
Tier 1 capital.  This term has the meaning given it under applicable 
Federal Deposit Insurance Corporation regulations. 
 
Tier 2 capital.  This term has the meaning given it under applicable 
Federal Deposit Insurance Corporation regulations. 
 
Tier 1 leverage capital ratio.  This term has the meaning given it 
under applicable Federal Deposit Insurance Corporation regulations. 
 
Tier 1 risk-based capital ratio.  This term has the meaning given it 
under applicable Federal Deposit Insurance Corporation regulations. 
 
Total project costs.  The sum of all costs associated with a 
completed project.  
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Total qualifying capital.  This term has the meaning given to it 
under applicable Federal Deposit Insurance Corporation regulations.  
 
Total risk-based capital ratio.  This term has the meaning given it 
under applicable Federal Deposit Insurance Corporation regulations.  
 
Viable commercial-scale operation.  An operation is considered to be 
a viable commercial-scale operation if it demonstrates that: 

 
(i)  Its revenue will be sufficient to recover the full cost 
of the project over the term of the loan and result in an 
anticipated annual rate of return sufficient to encourage 
investors or lenders to provide funding for the project; 
 
(ii)  It will be able to operate profitably without public and 
private sector subsidies upon completion of construction 
(volumetric excise tax is not included as a subsidy);  
 
(iii)  Contracts for feedstocks are adequate to address 
proposed off-take from the biorefinery; 
 
(iv)  It has the ability to achieve market entry, suitable 
infrastructure to transport the advanced biofuel to its market 
is available, and the advanced biofuel technology and related 
products are generally competitive in the market; 

 
(v)  It can be easily replicated and that replications can be 
sited at multiple facilities across a wide geographic area 
based on the proposed deployment plan; and 
 
(vi)  The advanced biofuel technology has at least a 12-month 
(four seasons) successful operating history at semi-work 
scale, which demonstrates the ability to operate at a 
commercial scale. 

 
Working capital.  Current assets available to support a business’s 
operations and growth.  Working capital is calculated as current 
assets less current liabilities. 

 
(b)  Exception authority.  The exception authority provisions of this 
paragraph apply to this subpart instead of those in § 4279.15.  The 
Administrator may, with the concurrence of the Secretary of Agriculture, 
make an exception, on a case-by-case basis, to any requirement or 
provision of this subpart that is not inconsistent with any authorizing 
statute or applicable law, if the Administrator determines that 
application of the requirement or provision would adversely affect the 
Federal government’s interest.   
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(c)  Lender eligibility requirements.  The requirements specified in 
§ 4279.29 do not apply to this subpart.  Instead, a lender must meet the 
requirements specified in paragraphs (c)(1) through (c)(5) of this 
section in order to be approved for participation in this program.   

 
(1)  An eligible lender is any Federal or State chartered bank, Farm 
Credit Bank, other Farm Credit System institution with direct 
lending authority, and Bank for Cooperatives.  These entities must 
be subject to credit examination and supervision by either an agency 
of the United States or a State.  Credit unions subject to credit 
examination and supervision by either the National Credit Union 
Administration or a State agency, and insurance companies regulated 
by a State or National insurance regulatory agency are also eligible 
lenders.  The National Rural Utilities Cooperative Finance 
Corporation is also an eligible lender.  Savings and loan 
associations, mortgage companies, and other lenders as identified in 
7 CFR 4279.29(b) are not eligible. 
 
(2)  The lender must demonstrate the minimum acceptable levels of 
capital specified in paragraphs (c)(2)(i) through (c)(2)(iii) of 
this section at the time of application and at time of issuance of 
the loan note guarantee.  This information may be identified in Call 
Reports and Thrift Financial Reports.  If the information is not 
identified in the Call Reports or Thrift Financial Reports, the 
lender will be required to calculate its levels and provide them to 
the Agency.   

 
(i)  Total Risk-Based Capital ratio of 10 percent or higher;  
 
(ii)  Tier 1 Risk-Based Capital ratio of 6 percent or higher; 
and 
 
(iii)  Tier 1 Leverage Capital ratio of 5 percent or higher. 

 
(3)  The lender must not be debarred or suspended by the Federal 
government. 

 
(4)  If the lender is under a cease and desist order from a Federal 
agency, the lender must inform the Agency.  The Agency will evaluate 
the lender’s eligibility on a case-by-case basis given the risk of 
loss posed by the cease and desist order. 

 
(5)  The Agency, in its sole determination, will approve 
applications for loan guarantees only from lenders with adequate 
experience and expertise, from similar projects, to make, secure, 
service, and collect loans approved under this subpart.  
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(d)  Independent credit risk analysis.  The Agency will require an 
evaluation and credit rating of the total project’s indebtedness, 
without consideration for a government guarantee, from a nationally-
recognized rating agency for loans of $125,000,000 or more.  The rating 
provided must be for the project for which the application is submitted. 

 
(e)  Environmental responsibilities.  The provisions of this paragraph 
shall be used instead of the provisions specified in § 4279.30(c) for 
determining a lender’s environmental responsibilities under this 
subpart.  Lenders have a responsibility to become familiar with Federal 
environmental requirements; to consider at the earliest planning stages, 
in consultation with the prospective borrower, the potential 
environmental impacts of their proposals; and to develop proposals that 
minimize the potential to adversely impact the environment.  The Agency 
will work with the lender when requesting additional information related 
to the project.  The Agency will complete the appropriate level of 
environmental review in accordance with subpart G of part 1940. 
 

(1)  Lenders must alert the Agency to any controversial 
environmental issues related to a proposed project or items that may 
require extensive environmental review.   
 
(2)  Lenders must help the borrower prepare Form RD 1940-20, 
“Request for Environmental Information,” (when required by 7 CFR 
part 1940, subpart G, or successor regulations); assist in the 
collection of additional data when the Agency needs such data to 
complete its environmental review of the proposal; and assist in the 
resolution of environmental problems.   

 
(3)  Lenders must ensure that the borrower has:  

 
(i)  Provided the necessary environmental information to 
enable the Agency to undertake its environmental review 
process in accordance with 7 CFR part 1940, subpart G, or 
successor regulations, including the provision of all required 
Federal, State, and local permits; 

 
(ii)  Complied with any mitigation measures required by the 
Agency; and  
 
(iii)  Not taken any actions or incurred any obligations with 
respect to the proposed project that will either limit the 
range of alternatives to be considered during the Agency’s 
environmental review process or which will have an adverse 
effect on the environment.  
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(f)  Additional lender functions and responsibilities.  In addition to 
the requirements in § 4279.30, the requirements specified in paragraphs 
(f)(1) through (f)(3) apply. 
 

(1)  Any action or inaction on the part of the Agency does not 
relieve the lender of its responsibilities to originate and service 
the loan guaranteed under this subpart.  
 
(2)  The lender must compile a complete application for each 
guaranteed loan and maintain such application in its files for at 
least 3 years after the final loss has been paid. 

 
(3)  The lender must report to the Agency all conflicts of interest 
and appearances of conflicts of interest. 

 
(g)  Certified lender program.  Section 4279.43 does not apply to this 
subpart. 
 
(h)  Oversight and monitoring.  In addition to complying with 
requirements specified in § 4279.44, the lender will cooperate fully 
with Agency oversight and monitoring of all lenders involved in any 
manner with any guarantee under the Biorefinery Assistance program to 
ensure compliance with this subpart.  Such oversight and monitoring will 
include, but is not limited to, reviewing lender records and meeting 
with lenders (in accordance with § 4287.107(c)). 

 
(i)  Conditions of guarantee.  All loan guarantees under this subpart 
are subject to the provisions of § 4279.72, except for § 4279.72(b), and 
the provisions specified in paragraphs (i)(1) through (i)(5) of this 
section. 

 
(1)  The entire loan, the guaranteed and unguaranteed portions, must 
be secured by a first lien on all collateral necessary to run the 
project.  The Agency may consider a subordinate lien position on 
inventory and accounts receivable for working capital loans 
provided:  the Agency determines the working capital is necessary 
for the operation; with the subordination, the Agency remains 
adequately secured; and the subordination is in the best interests 
of the Government.  The lender will seek Agency approval prior to 
any transactions of this type. 

 
(2)  The holder of a guaranteed portion shall have all rights of 
payment, as defined in the loan note guarantee, to the extent of the 
portion purchased.  Even if all or a portion of the loan note 
guarantee has been sold to a holder, the lender will remain bound by 
all obligations under the loan note guarantee, Lender’s Agreement, 
and Agency program regulations. 
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(3)  The lender must be shown as an additional insured on insurance 
policies (or other risk sharing instruments) that benefit the 
project and must be able to assume any contracts that are material 
to running the project, including any feedstock or off-take 
agreements, as may be applicable. 
 
(4)  If a lender does not satisfactorily comply with the provision 
found in § 4279.256(c) and such failure leads to losses, then such 
losses may not be recoverable under the guarantee.  
 
(5)  When a guaranteed portion of a loan is sold to a holder, the 
holder shall succeed to all rights of the lender under the Loan Note 
Guarantee to the extent of the portion purchased.  The lender will 
remain bound to all obligations under the Loan Note Guarantee, 
Lender's Agreement, and the Agency program regulations.  A guarantee 
and right to require purchase will be directly enforceable by a 
holder notwithstanding any fraud or misrepresentation by the lender 
or any unenforceability of the guarantee by the lender, except for 
fraud or misrepresentation of which the holder had actual knowledge 
at the time it became the holder or in which the holder participates 
or condones.  The lender will reimburse the Agency for any payments 
the Agency makes to a holder of lender’s guaranteed loan that, under 
the Loan Note Guarantee, would not have been paid to the lender had 
the lender retained the entire interest in the guaranteed loan and 
not conveyed an interest to a holder. 

 
(j)  Sale or assignment of guaranteed loan.  The provisions of § 4279.75 
apply to this subpart.   
 
(k)  Minimum retention.  The provisions of § 4279.77 apply to this 
subpart, except that the lender is required to hold in its own portfolio 
a minimum of 7.5 percent of the total loan amount.   
 
(l)  Replacement of document.  Documents must be replaced in accordance 
with § 4279.84, except, in § 4279.84(b)(1)(v), a full statement of the 
circumstances of any defacement or mutilation of the Loan Note Guarantee 
or Assignment Guarantee Agreement would also need to be provided. 

 
§§ 4279.203 – 4279.223 [Reserved] 
 
§ 4279.224  Loan processing. 

 
Processing of Biorefinery Assistance Guaranteed loans under this 

subpart shall comply with the provisions found in §§ 4279.107 through 
4279.187 of this chapter, except as provided in the following sections. 
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§ 4279.225  Ineligible loan purposes. 

For the purposes of this subpart, the ineligible purposes identified in 
§ 4279.114(b), (c), and (p) do not apply to this subpart. 

 
§ 4279.226  Fees.   

 
Fees will be determined according to the provisions of this section in 

lieu of § 4279.107. 
 
(a)  Guarantee fee.  The guarantee fee will be paid to the Agency by the 
lender and is nonrefundable.  The fee may be passed on to the borrower.  
Issuance of the Loan Note Guarantee is conditioned on payment of the 
guarantee fee by closing. The guarantee fee will be the percentage 
specified in paragraphs (a)(1) or (a)(2) of this section, as applicable, 
unless otherwise specified by the Agency in a notice published in the 
Federal Register, multiplied by the principal loan amount multiplied by 
the percent of guarantee and will be paid one time only at the time the 
Loan Note Guarantee is issued. 
 

(1)  For loans receiving a 90 percent guarantee, the guarantee fee 
is three percent. 

 
(2)  For loans receiving less than a 90 percent guarantee, the 
guarantee fee is:  

 
(i)  Two percent for guarantees on loans greater than 75 
percent of total project costs. 
 
(ii)  One and one-half percent for guarantees on loans of 
greater than 65 percent but less than or equal to 75 percent 
of total project costs. 

 
(iii)  One percent for guarantees on loans of 65 percent or 
less of total project costs. 
 

(3)  The fee will be the rate (a specified percentage) multiplied by 
the principal loan amount multiplied by the percent of guarantee. 

 
(b)  Annual renewal fee.  The annual renewal fee, which may be passed on 
to the borrower, will be paid to the Agency for as long as the 
guaranteed loan is outstanding and is payable during the construction 
period.  Unless otherwise specified by the Agency in a notice published 
in the Federal Register, the annual renewal fee shall be as follows: 

 
(1)  One hundred basis points (1 percent) for guarantees on loans 
that were originally greater than 75 percent of total project costs.  

 
(2)  Seventy five basis points (0.75 percent) for guarantees on 
loans that were originally greater than 65 percent but less than or 
equal to 75 percent of total project costs. 
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(3)  Fifty basis points (0.50 percent) for guarantees on loans that 
were originally for 65 percent or less of total project costs. 
 
(4)  The rate of the annual renewal fee (a specified percentage) 
multiplied by the outstanding principal loan balance as of December 
31 of each year, multiplied by the percent of guarantee.  The rate 
is the rate in effect at the time the loan is obligated, and will 
remain in effect for the life of the loan. 

 
§ 4279.227  Borrower eligibility.   
 

Borrower eligibility will be determined according to the provisions of 
this section in lieu of § 4279.108. 

 
(a)  Eligible entities.  To be eligible, a borrower must meet the 
requirements specified in paragraphs (a)(1) and (a)(2) of this section, 
as applicable.   

 
(1)  Type of borrower.  The borrower must be one of the following: 
 

(i) An individual; 
 
(ii)  An entity; 
 
(iii)  An Indian tribe; 
 
(iv)  A unit of State or local government; 
 
(v)  A corporation; 
 
(vi)  A farm cooperative; 
 
(vii)  A farmer cooperative organization; 
 
(viii)  An association of agricultural producers; 
 
(ix)  A National Laboratory; 
 
(x)  An institution of higher education; 
 
(xi)  A rural electric cooperative; 
 
(xii)  A public power entity; or 

 
(xiii)  A consortium of any of the above entities. 
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(2)  Legal authority and responsibility.  Each borrower must have, 
or obtain before loan closing, the legal authority necessary to 
construct, operate, and maintain the proposed facility and services 
and to obtain, give security for, and repay the proposed loan.   
 

(b)  Ineligible entities.  A borrower will be considered ineligible for 
a guarantee if the borrower, any owner with more than 20 percent 
ownership interest in the borrower, or any owner with more than 3 
percent ownership interest in the borrower if there is no owner with 
more than 20 percent ownership interest in the borrower:  

 
(1)  Has an outstanding judgment obtained by the U.S. in a Federal 
Court (other than U.S. Tax Court),  
 
(2)  Is delinquent on the payment of Federal income taxes,  
 
(3)  Is delinquent on a Federal debt, or  
 
(4)  Is debarred or suspended from receiving Federal assistance. 
 

§ 4279.228  Project eligibility.   
 

In lieu of the requirements specified in § 4279.113, to be eligible for 
a guaranteed loan under this subpart, at a minimum, a borrower and project, 
as applicable, must meet each of the requirements specified in paragraphs (a) 
through (g) of this section.  

 
(a)  The project must be located in a State, as defined in § 4279.2. 
 
(b)  The project must be for either: 
 

(1)  The development and construction of commercial-scale 
biorefineries using eligible technology or  
 
(2)  The retrofitting of existing facilities, including, but not 
limited to, wood products facilities and sugar mills, with eligible 
technology.   

 
(c)  The project must use an eligible feedstock for the production of 
advanced biofuels and biobased products.  Eligible feedstocks include, 
but are not limited to, renewable biomass, including municipal solid 
waste consisting of renewable biomass, biosolids, treated sewage sludge, 
and byproducts of the pulp and paper industry. For the purposes of this 
subpart, recycled paper is not an eligible feedstock.  The applicant 
needs to provide information to demonstrate the eligibility of the 
proposed feedstock. 
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(d)  The majority of the biorefinery production must be an advanced 
biofuel.  Unless otherwise approved by the Agency, and determined to be 
in the best financial interest of the government, the advanced biofuel 
must be sold as a biofuel.  The following will be considered in 
determining what constitutes the majority of production: 
 

(1)  When the biorefinery produces a biobased product and, if 
applicable, byproduct that has an established BTU content from a 
recognized Federal source, majority biofuel production will be based 
on BTU content of the advanced biofuel, the biobased product, and, 
if applicable, the byproduct, or 
 
(2)  When the biorefinery produces a biobased product or, if 
applicable, byproduct that does not have an established BTU content, 
then majority biofuel production will be based on output volume, 
using parameters announced by the Agency in periodic Notices in the 
Federal Register, of the advanced biofuel, the biobased product, 
and, if applicable, the byproduct. 

 
(e)  An advanced biofuel that is converted to another form of energy for 
sale will still be considered an advanced biofuel.  
 
(f)  The project must provide funds (e.g., cash, subordinate financing, 
non-federal grant) of not less than 20 percent of eligible project 
costs.  All projects must meet the equity requirements specified in 
§ 4279.234(c)(1).  
 
(g)  The Agency will consider refinancing only under either of the two 
conditions specified in paragraphs (g)(1) and (g)(2) of this section.   
 

(1)  Permanent financing used to refinance interim construction 
financing of the proposed project only if the application for the 
guaranteed loan under this subpart was approved prior to closing the 
interim loan for the construction of the facility.  

 
(2)  Refinancing that is no more than 20 percent of the loan for 
which the Agency is guaranteeing and the purpose of the refinance is 
to enable the Agency to establish a first lien position with respect 
to pre-existing collateral subject to a pre-existing lien and the 
refinancing would be in the best financial interests of the Federal 
Government. 

 
§ 4279.229  Guaranteed loan funding.   
 

Instead of the provisions found in § 4279.119, the provisions of this 
section apply to loans guaranteed under this subpart. 
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(a)  In administering this program’s budgetary authority each fiscal 
year, the Agency will allocate up to, but no more, than 50 percent of 
its budgetary authority to fund applications received by the end of the 
first application window, including those carried over from the previous 
application period.  Any funds not obligated to support applications 
submitted by the end of the first application window will be available 
to support applications received by the end of the second window, 
including those carried over from the previous application period.  The 
Agency, therefore, will have a minimum of 50 percent of each fiscal 
year’s budgetary authority for this program available to support 
applications received by the end of the second application window. 
 
(b)  The amount of a loan guaranteed for a project under this subpart 
will not exceed 80 percent of total eligible project costs.  Total 
Federal participation will not exceed 80 percent of total eligible 
project costs.  The borrower needs to provide the remaining 20 percent 
from other non-Federal sources to complete the project.  Eligible 
project costs are specified in paragraph (e) of this section.   
 
(c)  The maximum principal amount of a loan guaranteed under this 
subpart is $250 million to one borrower; there is no minimum amount.  If 
an eligible borrower receives other direct Federal funding (i.e., direct 
loans and grants) for a project, the amount of the loan that the Agency 
will guarantee under this subpart must be reduced by the same amount of 
the other direct Federal funding that the eligible borrower received for 
the project.  For example, an eligible borrower is applying for a loan 
guarantee on a $1 million project.  The borrower provides the minimum 
matching requirement of 20 percent, or $200,000.  This leaves $800,000 
in other funding needed to implement the project.  If the borrower 
receives no other direct Federal funding for this project and requests a 
guarantee for the $800,000, the Agency will consider a guarantee on the 
$800,000.  However, if this borrower receives $100,000 in other direct 
Federal funding for this project, the Agency will only consider a 
guarantee on $700,000. 
 
(d)  The maximum guarantee on the principal and interest due on a loan 
guaranteed under this subpart will be determined as specified in 
paragraphs (d)(1) through (d)(4) of this section. 
 

(1)  If the loan amount is equal to or less than $125 million, 80 
percent for the entire loan amount unless all of the conditions 
specified in paragraphs (d)(1)(i) through (d)(1)(iii) of this 
section are met, in which case 90 percent for the entire loan 
amount.  
 

(i)  Equity of 40 percent, excluding qualified intellectual 
property; 

 
(ii)  Feedstock and off-take contracts of at least 1 year in 
duration; and 
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(iii)  Collateral coverage ratio, total discounted collateral 
value divided by total loan request, exceeding 1.5 to 1. 
 

(2)  If the loan amount is more than $125 million and less than $150 
million, 80 percent for the entire loan amount. 
 
(3)  If the loan amount is equal to or more than $150 million but 
less than $200 million, 70 percent on the entire loan amount.   
 

(4)  If the loan amount is $200 million up to and including $250 
million, 60 percent on the entire loan amount.   
 
(e)  Eligible project costs are only those costs associated with the 
items listed in paragraphs (e)(1) through (e)(7) of this section, as 
long as the items are an integral and necessary part of the total 
project, as determined by the Agency. The lender needs to make a clear 
distinction between eligible and ineligible project costs. 

 
(1)  Purchase and installation of equipment (new, refurbished, or 
remanufactured), except agricultural tillage equipment, used 
equipment, and vehicles.  
 
(2)  Construction or retrofitting. 
 
(3)  Permit and license fees.  
 
(4)  Working capital.  
 
(5)  Land acquisition. 
 
(6)  Cost of financing, excluding guarantee and renewal fees.  This 
does not include establishment of reserve accounts.  
 
(7)  Any other item identified by the Agency in a notice published 
in the Federal Register.   
 

(f)  Loans made with the proceeds of any obligation the interest on 
which is excludable from income under the Internal Revenue Code are 
ineligible.  Funds generated through the issuance of tax-exempt 
obligations cannot be used to purchase the guaranteed portion of any 
Agency guaranteed loan and an Agency guaranteed loan cannot serve as 
collateral for a tax-exempt issue.  The Agency may guarantee a loan with 
respect to a project at a facility that has received, or will receive, 
tax-exempt financing only when the guaranteed loan funds are used to 
finance a project that is separate and distinct from the activities at 
the facility that have been or will be financed by the tax-exempt 
obligation, and the guaranteed loan has at least a parity security 
position with the tax-exempt obligation. 
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§ 4279.230  [Reserved] 
 
§ 4279.231  Interest rates. 
 

The provisions found in § 4279.125 apply to loans guaranteed under this 
subpart, except as provided in paragraphs (a) through (c) of this section.  
Lenders are encouraged to pass interest-rate savings realized through the 
secondary market on to the borrower. 

 
(a)  The rate on the unguaranteed portion of the loan shall not exceed 
the rate on the guaranteed portion of the loan by more than 500 basis 
points;  
 
(b)  Variable rate loans will not provide for negative amortization nor 
will they give the borrower the ability to choose its payment among 
various options. 
 
(c)  Both the guaranteed and unguaranteed portions of the loan must be 
amortized over the same term, as provided in § 4279.232(a). 

 
§ 4279.232  Terms of loan.   
 

Instead of the provisions found in § 4279.126, the provisions of this 
section apply to loans guaranteed under this subpart, except as provided 
in § 4279.232(e).  
 
(a)  The repayment term for a loan under this subpart will be for a 
maximum period of 20 years or the useful life of the project, as 
determined by the lender and confirmed by the Agency, whichever is less.  
The length of the loan term shall be the same for both the guaranteed 
and unguaranteed portions of the loan. 
 
(b)  Guarantees shall be provided only after consideration is given to 
the borrower’s overall credit quality and to the terms and conditions of 
any applicable subsidies, tax credits, and other such incentives. 
 
(c)  All loans guaranteed under this subpart must be financially sound 
and feasible, with reasonable assurance of repayment. 
 
(d)  A loan's maturity will take into consideration the use of proceeds, 
the useful life of assets being financed, and the borrower's ability to 
repay the loan.   
 
(e)  Repayment of the loan shall be in accordance with § 4279.125(a) and 
§ 4279.126(b) and (c). 

 
§ 4279.233  [Reserved] 
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§ 4279.234  Credit evaluation. 
 

Instead of the provisions found in § 4279.131, the provisions of this 
section apply to loans guaranteed under this subpart.  For all applications 
for guarantee, the lender must prepare a credit evaluation.  An acceptable 
credit evaluation must:   

 
(a)  Use credit documentation procedures and an underwriting process 
that are consistent with generally accepted commercial lending 
practices, and  
 
(b)  Include an analysis of the credit factors associated with each 
guarantee application, including consideration of each of the following 
five elements.  
 

(1)  Credit worthiness.  Those financial qualities that generally 
make the borrower more likely to meet its obligations as 
demonstrated by its credit history.  
 
(2)  Cash flow.  A borrower’s ability to produce sufficient cash to 
repay the loan as agreed.  
 
(3)  Capital.  The financial resources that the borrower currently 
has and those it is likely to have when payments are due.  The 
borrower must be adequately capitalized.  
 
(4)  Collateral.  The assets pledged by the borrower in support of 
the loan, including processing technology owned by the borrower and 
excluding assets acquired with other Federal funds.  Collateral must 
have documented value sufficient to protect the interest of the 
lender and the Agency, and the discounted collateral value must be 
at least equal to the loan amount.  Lenders will discount collateral 
consistent with sound loan-to-value policy.  The Agency may consider 
the value of qualified intellectual property, as defined in 
§ 4279.2, arrived at in accordance with GAAP standards.  The value 
of the intellectual property may not exceed 30 percent of the total 
value of all collateral. 

 
(i)  If there is an established market for the intellectual 
property, the value of the intellectual property will be 
valued according to the lender’s standard discounting practice 
for intellectual property for determining adequacy of 
collateral. 

 
(ii)  If there is no established market for the intellectual 
property, the value of the intellectual property will be 
valued not greater than 25 percent, as determined by the 
Agency, for determining adequacy of collateral.   
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(5)  Conditions.  The general business environment and status of the 
borrower’s industry. 

 
(c)  When determining the credit quality of the borrower, the lender 
must include the following in its analysis: 
 

(1)  The borrower shall demonstrate that it will be able to provide 
equity in the project of not less than 20 percent of eligible 
project costs at the time the loan is closed.  For existing 
biorefineries, the fair market value of project equity (including 
the guaranteed loan being applied for) in real property and 
equipment and the value of qualified intellectual property based on 
the audited financial statements in accordance with Generally 
Accepted Accounting Principles may be substituted in whole or in 
part to meet the equity requirement.  However, the appraisal 
completed to establish the fair market value of the real property 
and equipment must not be more than 1 year old.  The Agency may 
require the lender to provide a more recent appraisal in order to 
reflect current market conditions.  The appraisal used to establish 
fair market value of the real property and equipment must conform to 
the requirements of § 4279.244.  Otherwise, equity must be in the 
form of cash and cannot include other direct Federal funding (i.e., 
loans and grants). 

 
 
(2)  The credit analysis must also include spreadsheets of the 
balance sheets and income statements of the borrower for the 3 
previous years (for existing businesses), pro forma balance sheets 
at startup, and projected yearend balance sheets and income 
statements for a period of not less than 3 years of stabilized 
operation, with appropriate ratios and comparisons with industrial 
standards (such as Dun & Bradstreet or Robert Morris Associates) to 
the extent industrial standards are available.   
 
(3)  All data must be shown in total dollars and also in common size 
form, obtained by expressing all balance sheet items as a percentage 
of assets and all income and expense items as a percentage of sales.   
 

§§ 4279.235 – 4279.236 [Reserved] 
 
§ 4279.237  Financial statements. 
 

The provisions of § 4279.137 do not apply to this subpart.  Instead, 
the submittal of financial statements with the loan guarantee application 
must meet the requirements specified in § 4279.261(c). 

 
§§ 4279.238 – 4279.243 [Reserved] 
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§ 4279.244  Appraisals.   
 

All appraisals must be in accordance with § 4279.144 and each appraisal 
must be a complete, self-contained appraisal.  Lenders must complete at least 
a Transaction Screen Questionnaire for any undeveloped sites and a Phase I 
Environmental Site Assessment on existing business sites in accordance with 
ASTM International Standards, which should be provided to the appraiser for 
completion of the self-contained appraisal.  Specialized appraisers will be 
required to complete appraisals under this section.  The Agency may approve a 
waiver of this requirement only if a specialized appraiser does not exist in 
a specific industry or hiring one will cause an undue financial burden to the 
borrower. 

 
§§ 4279.245 - 4279.249 [Reserved] 
 

 
§ 4279.250  Feasibility studies. 
 

The provisions of § 4279.150 do not apply to this subpart.  Instead, 
feasibility studies must meet the requirements specified in § 4279.261(f). 
 
§§ 4279.251 - 4279.254 [Reserved] 
 
§ 4279.255  Loan priorities. 
 

The provisions of § 4279.155 do not apply to this subpart.   
 
§ 4279.256  Construction planning and performing development.  
 

The lender must comply with § 4279.156(a) through (c), except as 
otherwise provided in paragraphs (a) through (f) of this section.   

 
(a)  Architectural and engineering practices.  Under paragraph 
§ 4279.156(a), the lender must also ensure that all project facilities 
are designed utilizing accepted architectural and engineering practices 
that conform to the requirements of this subpart. 
 
(b)  Onsite inspector.  The lender must provide an onsite project 
inspector. 
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(c)  Changes and cost overruns.  The borrower shall be responsible for 
any changes or cost overruns.  If any such change or cost overrun 
occurs, then any change order must be expressly approved by the Agency, 
which approval shall not be unreasonably withheld, and neither the 
lender nor borrower will divert funds from purposes identified in the 
guaranteed loan application approved by the Agency to pay for any such 
change or cost overrun without the express written approval of the 
Agency.  In no event will the current loan be modified or a subsequent 
guaranteed loan be approved to cover any such changes or costs.  In the 
event of any of the aforementioned increases in cost or expenses, the 
borrower must provide for such increases in a manner that does not 
diminish the borrower’s operating capital.  Failure to comply with the 
terms of this paragraph will be considered a material adverse change in 
the borrower’s financial condition, and the lender must address this 
matter, in writing, to the Agency’s satisfaction.   
 
(d)  New draw certifications.  The following three certifications are 
required for each new draw: 

(1)  Certification by the project engineer to the lender that the 
work referred to in the draw has been successfully completed; 
 
(2)  Certification from the lender that all debts have been paid and 
all mechanics’ liens have been waived; and 
 

(3)  Certification from the lender that the borrower is complying with 
the Davis-Bacon Act. 
 
(e)  Surety.  Surety, as the term is commonly used in the industry, will 
be required in cases when the guarantee will be issued prior to 
completion of construction unless the contractor will receive a lump sum 
payment at the end of work.  Surety will be made a part of the contract 
if the borrower requests it or if the contractor requests partial 
payments for construction work.  In such cases where no surety is 
provided and the project involves pre-commercial technology, technology 
that is first of its type in the U.S., or new designs without sufficient 
operating hours to prove their merit, a latent defects bond may be 
required by the Agency to cover the work. 

 
(f)  Reporting during construction.  During the construction of the 
project, lenders shall submit quarterly construction progress reports to 
the Agency.  These reports must contain, at a minimum, planned and 
completed construction milestones, loan advances, and personnel hiring, 
training, and retention.  This requirement applies to both the 
development and construction of commercial-scale biorefineries and to 
the retrofitting of existing facilities using eligible technology for 
the development of advanced biofuels.  The lender must expeditiously 
report any problems in project development to the Agency. 

 
§§ 4279.257 - 4279.258 [Reserved] 
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§ 4279.259  Borrower responsibilities. 
 

(a)  Federal, State, and local regulations.  Borrowers must comply with 
all Federal, State, and local laws and rules that are in existence and 
that affect the project including, but not limited to:  
 

(1)  Land use zoning;  
 
(2)  Health, safety, and sanitation standards as well as design and 
installation standards; and  
 
(3)  Protection of the environment and consumer affairs.  
 

(b)  Permits, agreements, and licenses.  Borrowers must obtain all 
permits, agreements, and licenses that are applicable to the project.   
 
(c)  Insurance.  The borrower is responsible for maintaining all hazard, 
flood, liability, worker compensation, and personal life insurance, when 
required, on the project.  
 
(d)  Access to borrower’s records.  Except as provided by law, upon 
request by the Agency, the borrower will permit representatives of the 
Agency (or other Federal agencies as authorized by the Agency) to 
inspect and make copies of any of the records of the borrower pertaining 
to any Agency-guaranteed loan.  Such inspection and copying may be made 
during regular office hours of the borrower or at any other time agreed 
upon between the borrower and the Agency. 
 
(e)  Access to the project.  The borrower must allow the Agency access 
to the project and its performance information until the loan is repaid 
in full and permit periodic inspections of the project by a 
representative of the Agency. 

 
§ 4279.260  Guarantee applications - general.   
 

Unless otherwise noted, the provisions of § 4279.161 do not apply to 
this subpart.  Instead, the application provisions of this section and 
§ 4279.261 apply to the preparation of Biorefinery Assistance Guaranteed loan 
applications. 
 

(a)  Application submittal.  For each guarantee request, the lender must 
submit to the Agency an application that is in conformance with 
§ 4279.261.  The methods of application submittal will be specified in 
the annual Federal Register notice.  
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(b)  Application deadline.  Unless otherwise specified by the Agency in 
a notice published in the Federal Register, complete applications must 
be received by the Agency on or before May 1 of each year to be 
considered for funding for that fiscal year.  If the application 
deadline falls on a weekend or a Federally observed holiday, the 
deadline will be the next Federal business day. 

 
(c)  Incomplete applications.  Incomplete applications will be rejected.  
Lenders will be informed of the elements that made the application 
incomplete.  If a resubmitted application is received by the applicable 
application deadline, the Agency will reconsider the application.  If an 
application is incomplete, the Agency will retain one copy of the 
application and return the other copies to the lender, with a cover 
letter.   
 
(d)  Application withdrawal.  During the period between the submission 
of an application and the execution of documents, the lender must notify 
the Agency, in writing, if the project is no longer viable or the 
borrower is no longer requesting financial assistance for the project.  
When the lender so notifies the Agency, the selection will be rescinded 
or the application withdrawn. 

 
§ 4279.261  Application for loan guarantee content.  
 

Approved lenders must submit an Agency-approved application form for 
each loan guarantee sought under this subpart.  Loan guarantee applications 
from approved lenders must contain the information specified in paragraphs 
(a) through (n) of this section, organized pursuant to a table of contents in 
a chapter format, and in paragraph (o) of this section as applicable. 

 
(a)  Project Summary.  Provide a concise summary of the proposed project 
and application information, project purpose and need, and project 
goals, including the following: 
 

(1)  Title.  Provide a descriptive title of the project. 
 
(2)  Borrower eligibility.  Describe how the borrower meets the 
eligibility criteria identified in § 4279.227. 

 
(3)  Project eligibility.  Describe how the project meets the 
eligibility criteria identified in paragraph (c) of this section.  
Clearly state whether the application is for the construction and 
development of a biorefinery or for the retrofitting of an existing 
facility.  Provide results from demonstration or pilot facilities 
that prove that the technology proposed to be used meets the 
definition of eligible technology.  Additional project description 
information will be needed later in the application process.   
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(4)  Matching funds.  Submit a spreadsheet identifying sources, 
amounts, and availability of matching funds.  The spreadsheet must 
also include a directory of matching funds source contact 
information.  Attach any applications, correspondence, or other 
written communication between borrower and matching fund source.  
 

(b)  Lender’s analysis and credit evaluation.  This analysis shall 
conform to § 4279.232(b) and shall include:   
 

(1)  A summary of the technology to be used in the project; 
 
(2)  The viability of such technology for the particular project 
application; 
 
(3)  The development type (e.g., installation, construction, 
retrofit); 
 
(4)  The credit reports of the borrower, its principals, and any 
parent, affiliate, or subsidiary as follows: 

 
(i)  A personal credit report from an Agency-approved credit 
reporting company for individuals who are key employees of the 
borrower, as determined by the Agency, and for individuals 
owning 20 percent or more interest in the borrower or any 
owner with more than 10 percent ownership interest in the 
borrower if there is no owner with more than 20 percent 
ownership interest in the borrower, except for when the 
borrower is a corporation listed on a major stock exchange 
unless otherwise determined by the Agency; and 
 
(ii)  Commercial credit reports on the borrower and any 
parent, affiliate, and subsidiary firms; 

 
(5)  The credit analysis specified in § 4279.232(b);   

 
(6)  For loans of $125 million or more, an evaluation and credit 
rating of the total project’s indebtedness, without consideration 
for a government guarantee, from a nationally-recognized rating 
agency; and 
 
(7)  Whether the loan note guarantee is requested prior to 
construction or after completion of construction of the project. 
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(c)  Financial statements.  Financial statements as follows: 
 

(1)  For businesses that have been in existence for one or more 
years,  
 

(i)  The most recent audited financial statements of the 
borrower if the guaranteed loan is $3 million or more, unless 
alternative financial statements are authorized by the Agency; 
or  
 
(ii)  The most recent audited or Agency-acceptable financial 
statements of the borrower if the guaranteed loan is less than 
$3 million.   
 

(2)  For businesses that have been in existence for less than one 
year, the most recent Agency-authorized financial statements of the 
borrower regardless of the amount of the guaranteed loan request.   
 
(3)  For all businesses, a current (not more than 90 days old) 
balance sheet; a pro forma balance sheet at startup; and projected 
balance sheets, income and expense statements, and cash flow 
statements for a period of not less than 3 years of stabilized 
operation.  Projections should be supported by a list of assumptions 
showing the basis for the projections.  
 
(4)  Depending on the complexity of the project and the financial 
condition of the borrower, the Agency may request additional 
financial statements and additional related information. 
 

(d)  Environmental information.  Environmental information required by 
the Agency to conduct its environmental reviews (as specified in Exhibit 
H of 7 CFR part 1940, subpart G). 
 
(e)  Appraisals.  An appraisal conducted as specified under § 4279.244.   
 
(f)  Feasibility study.  Elements in an acceptable feasibility study 
include, but are not limited to, the elements outlined in Table 1.  In 
addition, as part of the feasibility study, a technical assessment of 
the project is required, as specified in paragraph (h) of this section. 
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Table 1.  Feasibility Study Components 
 

(A) Executive Summary 
Introduction/Project Overview (Brief general overview of project 
location, size, etc.) 
Economic feasibility determination
Market feasibility determination
Technical feasibility determination
Financial feasibility determination
Management feasibility determination
Recommendations for implementation

(B) Economic Feasibility
Information regarding project site;
Availability of trained or trainable labor; 
Availability of infrastructure, including utilities, and rail, air 
and road service to the site. 
Feedstock: 

Feedstock source management; 
Estimates of feedstock volumes and costs ; 
Collection, Pre-Treatment, Transportation, and Storage; and 
Feedstock risks 

Documentation that woody biomass feedstock from National Forest 
system lands or public lands cannot be used for a higher-value 
product. 
Impacts on existing manufacturing plants or other facilities that 
use similar feedstock if the borrower’s proposed biofuel production 
technology is adopted. 
Projected impact on resource conservation, public health, and the 
environment. 
Detailed analysis of project costs including

Project management and professional services; 
Resource assessment;  
Project design and permitting; 
Land agreements and site preparation; 
Equipment requirements and system installation;  
Startup and shakedown; and 

Warranties, insurance, financing, and operation and maintenance 
costs. 
Overall economic impact of the project, including any additional 
markets created for agricultural and forestry products and 
agricultural waste material and the potential for rural economic 
development 
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Feasibility/plans of project to work with producer associations or 
cooperatives, including estimated amount of annual feedstock, 
biofuel, and byproduct purchased from or sold to producer 
associations and cooperatives 

(C) Market Feasibility 
Information on the sales organization and management;  
Nature and extent of market and market area; 
Marketing plans for sale of projected output - principal products 
and byproducts;  
Extent of competition, including other similar facilities in the 
market area;  
Commitments from customers or brokers - principal products and 
byproducts. 
Risks related to the Advanced Biofuel industry, including  

Industry status; 
Specific market risks; and 
Competitive threats and advantages. 

(D) Technical Feasibility 
Suitability of the selected site for the intended use. 
Scale of development for which the process technology has been 
proven (i.e., lab or bench, pilot, demonstration, or semi-work 
scale). 
Specific volume of the process (expressed either as volume of 
feedstock processed [tons per unit of time] or as product [gallons 
per unit of time]). 
Identification and estimation of project operation and development 
costs.  Specify the level of accuracy of these estimates and the 
assumptions on which these estimates have been based.   
Ability of the proposed system to be commercially replicated. 
Risks related to: 

Construction of the Biorefinery; 
Advanced Biofuel production;  
Regulation and governmental action; and 
Design-related factors that may affect project success. 

(E) Financial Feasibility 
Reliability of the financial projections and the assumptions on 
which the financial statements are based, including all sources and 
uses of project capital, private or public, such as Federal funds.  
Provide detailed analysis and description of projected balance 
sheets, income and expense statements, and cash flow statements 
over the useful life of the project. 
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A detailed description of:
Investment incentives; 
Productivity incentives; 
Loans and grants; and 
Other project authorities and subsidies that affect the project. 

Any constraints or limitations in the financial projections. 

Ability of the business to achieve the projected income and cash 
flow. 
Assessment of the cost accounting system.

Availability of short-term credit or other means to meet seasonal 
business costs.  
Adequacy of raw materials and supplies.
Sensitivity analysis, including feedstock and energy costs and 
product and byproduct prices.  
Risks related to: 

The project; 
Borrower financing plan;  
The operational units; and 
Tax issues. 

(F) Management Feasibility

Borrower and/or management’s previous experience concerning: 
Biofuel production; 
Acquisition of feedstock; 
Marketing and sale of off-take; and 
The receipt of Federal financial assistance, including amount of 
funding, date received, purpose, and outcome. 

Management plan for procurement of feedstock and labor, marketing 
of the off-take, and management succession. 
Risks related to: 
Borrower as a company (e.g., development-stage);  
Conflicts of interest; and 
Management strengths and weaknesses. 
(G) Qualifications 

A resume or statement of qualifications of the author of the 
feasibility study, including prior experience, must be submitted. 
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(g)  Business plan.  The lender must submit a business plan that 
includes the information specified in paragraphs (g)(1) through (g)(10) 
of this section.  Any or all of this information may be omitted if it is 
included in the feasibility study specified in paragraph (f) of this 
section. 
 

(1)  The borrower’s experience; 
 
(2)  The borrower’s succession planning, addressing both ownership 
and management; 
 
(3)  The names and a description of the relationship of the 
borrower’s parent, affiliates, and subsidiaries;  
 
(4)  The borrower’s business strategy; 
 
(5)  Possible vendors and models of major system components; 
 
(6)  The availability of the resources (e.g., labor, raw materials, 
supplies) necessary to provide the planned products and services; 
 
(7)  Site location and its relation to product distribution (e.g., 
rail lines or highways) and any land use or other permits necessary 
to operate the facility; 
 
(8)  The market for the product and its competition, including any 
and all competitive threats and advantages; 
 
(9)  Projected balance sheets, income and expense statements, and 
cash flow statements for a period of not less than 3 years of 
stabilized operation; and 
 
(10)  A description of the proposed use of funds. 

 
(h)  Technical Assessment.  As part of the feasibility study required 
under paragraph (f) of this section, a detailed technical assessment is 
required for each project.  The technical assessment must demonstrate 
that the design, procurement, installation, startup, operation and 
maintenance of the project will permit it to operate or perform as 
specified over its useful life in a reliable and a cost effective 
manner, and must identify what the useful life of the project is.  The 
technical assessment must also identify all necessary project 
agreements, demonstrate that those agreements will be in place at or 
before the time of loan closing, and demonstrate that necessary project 
equipment and services will be available over the useful life of the 
project.  The technical assessment must be based upon verifiable data 
and contain sufficient information and analysis so that a determination 
can be made on the technical feasibility of achieving the levels of 
income or production that are projected in the financial statements.  
All technical information provided must follow the format specified in 
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paragraphs (h)(1) through (h)(9) of this section.  Supporting 
information may be submitted in other formats.  Design drawings and 
process flow charts are required as exhibits.  A discussion of a topic 
identified in paragraphs (h)(1) through (h)(9) of this section is not 
necessary if the topic is not applicable to the specific project.  
Questions identified in the Agency’s technical review of the project 
must be answered to the Agency’s satisfaction before the application 
will be approved.  All projects require the services of an independent, 
third-party professional engineer.   

 
(1)  Qualifications of project team.  The project team will vary 
according to the complexity and scale of the project.  The project 
team must have demonstrated expertise in similar advanced biofuel 
technology development, engineering, installation, and maintenance.  
Authoritative evidence that project team service providers have the 
necessary professional credentials or relevant experience to perform 
the required services for the development, construction, and 
retrofitting, as applicable, of technology for producing advanced 
biofuels must be provided.  In addition, authoritative evidence that 
vendors of proprietary components can provide necessary equipment 
and spare parts for the biorefinery to operate over its useful life 
must be provided.  The application must: 

 
(i)  Discuss the proposed project delivery method.  Such 
methods include a design-bid-build method, where a separate 
engineering firm may design the project and prepare a request 
for bids and the successful bidder constructs the project at 
the borrower’s risk, and a design -build method, often 
referred to as “turnkey,” where the borrower establishes the 
specifications for the project and secures the services of a 
developer who will design and build the project at the 
developer’s risk; 
 
(ii)  Discuss the manufacturers of major components of 
advanced biofuels technology equipment being considered in 
terms of the length of time in business and the number of 
units installed at the capacity and scale being considered; 
 
(iii)  Discuss the project team members’ qualifications for 
engineering, designing, and installing advanced biofuels 
refineries, including any relevant certifications by 
recognized organizations or bodies.  Provide a list of the 
same or similar projects designed, installed, or supplied and 
currently operating, with references if available; and 
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(iv)  Describe the advanced biofuels refinery operator’s 
qualifications and experience for servicing, operating, and 
maintaining such equipment or projects.  Provide a list of the 
same or similar projects designed, installed, or supplied and 
currently operating, with references if available.  

 
(2)  Agreements and permits.  The application must identify all 
necessary agreements and permits required for the project and the 
status and schedule for securing those agreements and permits, 
including the items specified in paragraphs (h)(2)(i) through 
(h)(2)(vi) of this section. 
 

(i)  Advanced biofuels refineries must be installed in 
accordance with applicable local, State, and national codes 
and applicable local, State, and Federal regulations.  
Identify zoning and code requirements and necessary permits 
and the schedule for meeting those requirements and securing 
those permits. 
 
(ii)  Identify licenses where required and the schedule for 
obtaining those licenses.  

 
(iii)  Identify land use agreements required for the project, 
the schedule for securing those agreements, and the term of 
those agreements. 
(iv)  Identify any permits or agreements required for solid, 
liquid, and gaseous emissions or effluents and the schedule 
for securing those permits and agreements. 
 
(v)  Identify available component warranties for the specific 
project location and size. 
 
(vi)  Identify all environmental issues, including 
environmental compliance issues, associated with the project. 
 

(3)  Resource assessment.  The application must provide adequate and 
appropriate evidence of the availability of the feedstocks required 
for the advanced biofuels refinery to operate as designed.  Indicate 
the type and quantity of the feedstock, and discuss storage of the 
feedstock, where applicable, and competing uses for the feedstock.  
Indicate shipping or receiving methods and required infrastructure 
for shipping, and other appropriate transportation mechanisms.  For 
proposed projects with an established resource, provide a summary of 
the resource. 

 
(4)  Design and engineering.  The application must provide 
authoritative evidence that the advanced biofuels refinery will be 
designed and engineered so as to meet its intended purposes, will 
ensure public safety, and will comply with applicable laws, 
regulations, agreements, permits, codes, and standards.  Projects 
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shall be engineered by a qualified entity.  Each biorefinery must be 
engineered as a complete, integrated facility.  The engineering must 
be comprehensive, including site selection, systems and component 
selection, and systems monitoring equipment.  Biorefineries must be 
constructed by a qualified entity. 

 
(i)  The application must include a concise but complete 
description of the project, including location of the project; 
resource characteristics, including the kind and amount of 
feedstocks; biorefinery specifications; kind, amount, and 
quality of the output; and monitoring equipment.  Address 
performance on a monthly and annual basis.  Describe the uses 
of or the market for the advanced biofuels produced by the 
biorefinery.  Discuss the impact of reduced or interrupted 
feedstock availability on the biorefinery’s operations. 

 
(ii)  The application must include: 

 
(A)  A description of the project site that addresses 
issues such as site access, foundations, and backup 
equipment when applicable;  
 
(B)  A completed Form RD 1940-20 and an environmental 
assessment prepared in accordance with Exhibit H of 7 CFR 
part 1940, subpart G; and 
 
(C)  Identification of any unique construction and 
installation issues. 

 
(iii)  Sites must be controlled by the eligible borrower for 
at least the financing term of the loan note guarantee. 
 

(5)  Project development schedule.  The application must describe 
each significant task, its beginning and end, and its relationship 
to the time needed to initiate and carry the project through startup 
and shakedown.  Provide a detailed description of the project 
timeline including resource assessment, project and site design, 
permits and agreements, equipment procurement, and project 
construction from excavation through startup and shakedown. 

 
(6)  Equipment procurement.  The application must demonstrate that 
equipment required by the biorefinery is available and can be 
procured and delivered within the proposed project development 
schedule.  Biorefineries may be constructed of components 
manufactured in more than one location.  Provide a description of 
any unique equipment procurement issues such as scheduling and 
timing of component manufacture and delivery, ordering, warranties, 
shipping, receiving, and on-site storage or inventory. 
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(7)  Equipment installation.  The application must provide a full 
description of the management of and plan for site development and 
systems installation, details regarding the scheduling of major 
installation equipment needed for project construction, and a 
description of the startup and shakedown specification and process 
and the conditions required for startup and shakedown for each 
equipment item individually and for the biorefinery as a whole. 

 
(8)  Operations and maintenance.  The application must provide the 
operations and maintenance requirements of the biorefinery necessary 
for the biorefinery to operate as designed over its useful life.  
The application must also include: 

 
(i)  Information regarding available biorefinery and component 
warranties and availability of spare parts; 
 
(ii)  A description of the routine operations and maintenance 
requirements of the proposed biorefinery, including 
maintenance schedules for the mechanical, piping, and 
electrical systems and system monitoring and control 
requirements, as well as provision of information that 
supports expected useful life of the biorefinery and timing of 
major component replacement or rebuilds;  

 
(iii)  A discussion of the costs and labor associated with 
operating and maintaining the biorefinery and plans for in-
sourcing or outsourcing.  A description of the opportunities 
for technology transfer for long-term project operations and 
maintenance by a local entity or owner/operator; and 

 
(iv)  Provision and discussion of the risk management plan for 
handling large, unanticipated failures of major components.  
 

(9)  Decommissioning.  A description of the decommissioning process, 
when the project must be uninstalled or removed.  A description of 
any issues, requirements, and costs for removal and disposal of the 
biorefinery. 
 

(i)  Scoring information.  The application must contain information in a 
format that is responsive to the scoring criteria specified in § 
4279.265(d). 
 
(j)  Loan Agreement.  A proposed loan agreement or a sample loan 
agreement with an attached list of the proposed loan agreement 
provisions as specified in § 4279.161(b)(11).   

 
(k)  Lender certifications.  The lender must provide certification in 
accordance with § 4279.161(b)(16).  In addition, the lender must certify 
that the lender concludes that the project has technical merit. 
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(l)  Intergovernmental consultation.  Intergovernmental consultation 
comments in accordance with RD Instruction 1940-J and 7 CFR part 3015, 
subpart V. 
 
(m)  DUNS Number.  For borrowers other than individuals, a Dun and 
Bradstreet Universal Numbering System (DUNS) number, which can be 
obtained online at http://fedgov.dnb.com/webform. 
 
(n)  Bioenergy experience.  Identify borrower’s, including its 
principals’, prior experience in bioenergy projects and the receipt of 
Federal financial assistance, including the amount of funding, date 
received, purpose, and outcome, for such projects.  
 
(o)  Other information.  Any other information determined by the Agency 
to be necessary to evaluate the application.   

 
§§ 4279.262 - 4279.264 [Reserved] 
 
§ 4279.265  Guarantee application evaluation.  
 

Instead of evaluating applications using the provisions of § 4279.165, 
the Agency will evaluate and award applications according to the provisions 
specified in paragraphs (a) through (h) of this section. 

 
(a)  Application processing.  Upon receipt of a complete application, 
the Agency will conduct a review to determine if the borrower, lender, 
and project are eligible; if the project has technical merit as 
determined under paragraph (b) of this section; and if the minimum 
financial metric criteria under paragraph (c) of this section are met.   

 
(1)  If the borrower, lender, or the project is determined to be 
ineligible for any reason, the Agency will inform the lender, in 
writing, of the reasons.  No further evaluation of the application 
will occur. 

 
(2)  If the Agency determines it is unable to guarantee the loan, 
the lender will be informed in writing.  Such notification will 
include the reasons for denial of the guarantee. 
 

(b)  Technical merit determination.  The Agency’s determination of a 
project’s technical merit will be based on the information in the 
application.  Projects determined by the Agency to be without technical 
merit will not be selected for funding. 
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(c)  Financial metric criteria.  The borrower must meet the financial 
metric criteria specified in paragraphs (c)(1) through (c)(3) of this 
section.  These financial metric criteria shall be calculated from the 
realistic information in the pro forma statements or borrower financial 
statements, submitted in accordance with § 4279.261(c), of a typical 
operating year after the project is completed and stabilized.   

 
(1)  A debt coverage ratio of 1.0 or higher. 
 
(2)  A debt-to-tangible net worth ratio of 4:1 or lower for startup 
businesses and of 9:1 or lower for existing businesses.   
 
(3)  A discounted loan-to-value ratio of no more than 1.0. 

 
(d)  Scoring applications.  The Agency will score each complete and 
eligible application it receives on or before May 1 in the fiscal year 
in which it was received.  The Agency will score each eligible 
application that meets the minimum requirements for financial and 
technical feasibility using the evaluation criteria identified below.  A 
maximum of 100 points is possible. 
 

(1)  Whether the borrower has established a market for the advanced 
biofuel and the byproducts produced and whether the advanced biofuel 
meets an applicable renewable fuel standard.  A maximum of 10 points 
can be awarded.  Points to be awarded will be determined as follows: 

 
(i)  If the business has less than or equal to a 50 percent 
commitment for each of the following:  feedstocks, marketing 
agreements for the advanced biofuel, and the byproducts 
produced or if the project does not produce an advanced 
biofuel that meets an applicable renewable fuel standard, 0 
points will be awarded. 

 
(ii)  If the business has a greater than 50 percent commitment 
for any one or two of the following:  feedstocks, marketing 
agreements for the advanced biofuel, and the byproducts 
produced and if the project produces an advanced biofuel that 
meets an applicable renewable fuel standard, 5 points will be 
awarded. 

 
(iii)  If the business has a greater than 50 percent 
commitment for each of the following:  feedstocks, marketing 
agreements for the advanced biofuel, and the byproducts 
produced and if the project produces an advanced biofuel that 
meets an applicable renewable fuel standard, 10 points will be 
awarded. 
 

 
 
 
 
38 
 



RD Instruction 4279-C 
§ 4279.265(d) (Con.) 
 
 

(2)  Whether the area in which the borrower proposes to place the 
biorefinery, defined as the area that will supply the feedstock to 
the proposed biorefinery, has any other similar advanced biofuel 
facilities.  A maximum of 5 points can be awarded.  Points to be 
awarded will be determined as follows: 

 
(i)  If the area that will supply the feedstock to the 
proposed biorefinery does not have any other similar advanced 
biofuel biorefineries, 5 points will be awarded.   
 
(ii)  If there are other similar advanced biofuel 
biorefineries located within the area that will supply the 
feedstock to the proposed biorefinery, 0 points will be 
awarded. 

 
(3)  Whether the borrower is proposing to use a feedstock not 
previously used in the production of advanced biofuels.  A maximum 
of 15 points can be awarded.  Points to be awarded will be 
determined as follows: 
 

(i)  If the borrower proposes to use a feedstock previously 
used in the production of advanced biofuels in a commercial 
facility, 0 points will be awarded. 
 
(ii)  If the borrower proposes to use a feedstock not 
previously used in production of advanced biofuels in a 
commercial facility, 15 points will be awarded. 

 
(4)  Whether the borrower is proposing to work with producer 
associations or cooperatives.  A maximum of 5 points can be awarded.  
Points to be awarded will be determined as follows: 
 

(i)  Five (5) points will be awarded if any one of the three 
conditions specified in paragraphs (d)(4)(i)(A) through 
(d)(4)(i)(C) of this section is met.   

 
(A)  At least 60 percent of the dollar value of feedstock 
to be used by the proposed biorefinery will be supplied 
by producer associations and cooperatives; 
 
(B)  At least 60 percent of the dollar value of the 
advanced biofuel to be produced by the proposed 
biorefinery will be sold to producer associations and 
cooperatives; or 
 
(C)  At least 60 percent of the dollar value of the 
biobased products to be produced by the proposed 
biorefinery will be sold to producer associations and 
cooperatives. 
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(ii)  Three (3) points will be awarded if any one of the three 
conditions specified in paragraphs (d)(4)(ii)(A) through 
(d)(4)(ii)(C) of this section is met.   

 
(A)  At least 30 percent of the dollar value of feedstock 
to be used by the proposed biorefinery will be supplied 
by producer associations and cooperatives; 
 
(B)  At least 30 percent of the dollar value of the 
advanced biofuel, or an advanced biofuel converted to 
electricity, to be produced by the proposed biorefinery 
will be sold to producer associations and cooperatives; 
or 
 
(C)  At least 30 percent of the dollar value of the 
biobased products to be produced by the proposed 
biorefinery will be sold to producer associations and 
cooperatives. 

 
For example, consider a proposed biorefinery that will purchase 
$1,000,000 of feedstock and produce $5,000,000 worth of biofuel and 
$2,000,000 worth of biobased products.  In order to receive the 5 
points under this criterion, at least $600,000 worth of feedstock 
purchases must be from producer associations or cooperatives, at least 
$3,000,000 worth of biofuel must be sold to producer associations or 
cooperatives, or at least $1,200,000 worth of biobased products must be 
sold to producer associations or cooperatives. 

 
(5)  The level of financial participation by the borrower, including 
support from non-Federal government sources and private sources.  
Other direct Federal funding (i.e., direct loans and grants) will 
not be considered as part of the borrower’s equity participation.  A 
maximum of 15 points can be awarded.  Points to be awarded will be 
determined as follows: 

 
(i)  If the borrower’s equity plus other resources results in 
a debt-to-tangible net worth ratio equal to or less than 3 to 
1, but greater than 2.5 to 1, 8 points will be awarded.  

 
(ii)  If the borrower’s equity plus other resources results in 
a debt-to-tangible net worth ratio equal to or less than 2.5 
to 1, 15 points will be awarded. 
 
(iii)  If a project uses other Federal direct funding, 10 
points will be deducted. 
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(6)  Whether the borrower has established that the adoption of the 
process proposed in the application will have a positive effect on 
three impact areas:  resource conservation (e.g., water, soil, 
forest), public health (e.g., potable water, air quality), and the 
environment (e.g., compliance with an applicable renewable fuel 
standard, greenhouse gases, emissions, particulate matter).  A 
maximum of 10 points can be awarded.  Based on what the borrower has 
provided in either the application or the feasibility study, points 
to be awarded will be determined as follows: 

 
(i)  If process adoption will have a positive impact on any 
one of the three impact areas (resource conservation, public 
health, or the environment), 3 point will be awarded. 

 
(ii)  If process adoption will have a positive impact on two 
of the three impact areas, 6 points will be awarded. 
 
(iii)  If process adoption will have a positive impact on all 
three impact areas, 10 points will be awarded. 

 
(iv)  If the project proposes to use a feedstock that can be 
used for human or animal consumption as a feedstock, 5 points 
will be deducted from the score. 
 

(7)  Whether the borrower can establish that, if adopted, the 
biofuels production technology proposed in the application will not 
have any economically significant negative impacts on existing 
manufacturing plants or other facilities that use similar 
feedstocks.  A maximum of 10 points can be awarded.  Points to be 
awarded will be determined as follows: 

 
(i)  If the borrower has not established, through an 
independent third party feasibility study, that the biofuels 
production technology proposed in the application, if adopted, 
will not have any economically significant negative impacts on 
existing manufacturing plants or other facilities that use 
similar feedstocks, 0 points will be awarded. 

 
(ii)  If the borrower has established, through an independent 
third party feasibility study, that the biofuels production 
technology proposed in the application, if adopted, will not 
have any economically significant negative impacts on existing 
manufacturing plants or other facilities that use similar 
feedstocks, 10 points will be awarded. 
 
(iii)  If the feedstock is wood pellets, no points will be 
awarded under this criterion. 
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(8)  The potential for rural economic development.  If the project 
is located in a rural area and the business creates jobs with an 
average wage that exceeds the County median household wages where 
the biorefinery will be located, 10 points will be awarded. 
 
(9)  The level of local ownership of the biorefinery proposed in the 
application.  A maximum of 5 points can be awarded.  Points to be 
awarded will be determined as follows: 
 

(i)  If local owners have an ownership interest in the 
biorefinery of more than 20 percent but less than or equal to 
50 percent, 3 points will be awarded. 
 
(ii) If local owners have an ownership interest in the 
biorefinery of more than 50 percent, 5 points will be awarded. 

 
(10)  Whether the project can be replicated.  A maximum of 10 points 
can be awarded.  Points to be awarded will be determined as follows: 
 

(i)  If the project can be commercially replicated regionally 
(e.g., Northeast, Southwest, etc.), 5 points will be awarded. 
 
(ii)  If the project can be commercially replicated 
nationally, 10 points will be awarded. 

 
(11)  If the project uses a particular technology, system, or 
process that is not currently operating in the advanced biofuel 
market as of October 1 of the fiscal year for which the funding is 
available, 5 points will be awarded.   

 
(12)  The Administrator can award up to a maximum of 10 bonus points 
to applications that promote partnerships and other activities that 
assist in the development of new and emerging technologies for the 
development of advanced biofuels so as to increase the energy 
independence of the United States; promote resource conservation, 
public health, and the environment; diversify markets for 
agricultural and forestry products and agriculture waste material; 
and create jobs and enhance the economic development of the rural 
economy.  These partnerships and other activities will be identified 
in a Federal Register notice each fiscal year.  However, the 
Administrator’s bonus points may not raise an applicant’s score to 
more than 100 points. 
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(e)  Ranking of applications.  The Agency will rank all scored 
applications to create a priority list of scored applications for the 
program.  Unless otherwise specified in a notice published in the 
Federal Register, the Agency will rank applications by approximately 
January 31 for complete and eligible applications received on or before 
November 1 and by approximately July 31 for complete and eligible 
applications received on or before May 1.   
 

(1)  All applications received on or before November 1 and May 1 
will be ranked by the Agency and will be competed against the other 
applications received on or before such date.  All applications that 
are ranked will be considered for selection for funding for that 
application cycle. 
 
(2)  When an application scored in first set of applications is 
carried forward into the second set of applications, it will be 
competed against all of the applications in the second set using its 
score from the first set of applications. 
 

(f)  Selection of applications for funding.  Using the priority list 
created under paragraph (e) of this section, the Agency will select 
applications for funding based on the criteria specified in paragraphs 
(f)(1) through (f)(3) of this section.  The Agency will notify, in 
writing, lenders whose applications have been selected for funding. 

 
(1)  Ranking.  The Agency will consider the score an application has 
received compared to the scores of other applications in the 
priority list, with higher scoring applications receiving first 
consideration for funding.  A minimum score of 55 points is required 
in order to be considered for a guarantee.   
 
(2)  Availability of budgetary authority.  The Agency will consider 
the size of the request relative to the budgetary authority that 
remains available to the program during the fiscal year.   

 
(i)  If there is insufficient budgetary authority during a 
particular funding period to select a higher scoring 
application, the Agency may elect to select the next highest 
scoring application for further processing.  Before this 
occurs, the Agency will provide the borrower of the higher 
scoring application the opportunity to reduce the amount of 
its request to the amount of budgetary authority available.  
If the borrower agrees to lower its request, it must certify 
that the purposes of the project can be met, and the Agency 
must determine the project is financially feasible at the 
lower amount.  
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(ii)  If the amount of funding required is greater than 25 
percent of the program’s outstanding budgetary authority, the 
Agency may elect to select the next highest scoring 
application for further processing, provided the higher 
scoring borrower is notified of this action and given an 
opportunity to revise their application and resubmit it for an 
amount less than or equal to 25 percent of the program’s 
outstanding budgetary authority. 
 

(3)  Availability of other funding sources.  If other financial 
assistance is needed for the project, the Agency will consider the 
availability of other funding sources.  If the lender cannot 
demonstrate that funds from these sources are available at the time 
of selecting applications for funding or potential funding, the 
Agency may instead select the next highest scoring application for 
further processing ahead of the higher scoring application. 
 

(g)  Ranked applications not funded.  A ranked application that is not 
funded in the application cycle in which it was submitted will be 
carried forward one additional application cycle, which may be in the 
next fiscal year.  The Agency will notify the lender in writing.  If an 
application has been selected for funding, but has not been funded 
because additional information is needed, the Agency will notify the 
lender of what information is needed, including a timeframe for the 
lender to provide the information.  If the lender does not provide the 
information within the specified timeframe, the Agency will remove the 
application from further consideration and will so notify the lender. 

 
(h)  Wage rates.  As a condition of receiving a loan guaranteed under 
this subpart, each borrower shall ensure that all laborers and mechanics 
employed by contractors or subcontractors in the performance of 
construction work financed in whole or in part with guaranteed loan 
funds under this subpart shall be paid wages at rates not less than 
those prevailing on similar construction in the locality as determined 
by the Secretary of Labor in accordance with sections 3141 through 3144, 
3146, and 3147 of title 40, U.S.C.  Awards under this subpart are 
further subject to the relevant regulations contained in title 29 of the 
Code of Federal Regulations. 

 
§§ 4279.266 - 4279.278  [Reserved] 
 
§ 4279.279  Domestic lamb industry adjustment assistance program. 

The provisions of § 4279.175 do not apply to this subpart. 
 
§ 4279.280  Changes in borrowers. 
 

All changes in borrowers must be in accordance with § 4279.180, but the 
eligibility requirements of this program apply. 
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§ 4279.281  Conditions precedent to issuance of loan note guarantee. 
 

The loan note guarantee will not be issued until the lender certifies 
to the conditions identified in § 4279.181(a) through (o) of subpart B of 
this part and paragraphs (a) through (h) of this section.  If the lender is 
unable to provide any of the certifications required under this section, the 
lender must provide an explanation satisfactory to the Agency as to why the 
lender is unable to provide the certification.  The lender can request the 
guarantee prior to construction, but must still certify to all conditions in 
this section. 
 

(a)  For loans exceeding $150,000, the lender has certified its 
compliance with the Anti-Lobby Act (18 U.S.C. 1913).  Also, if any funds 
have been, or will be, paid to any person for influencing or attempting 
to influence an officer or employee of any agency, a Member of Congress, 
an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this commitment providing for the United 
States to guarantee a loan, the lender shall completely disclose such 
lobbying activities in accordance with 31 U.S.C. 1352. 

 
(b)  Where applicable, the lender must certify that the borrower has 
obtained: 

 
(1)  A legal opinion relative to the title to rights-of-way and 
easements.  Lenders are responsible for ensuring that borrowers have 
obtained valid, continuous, and adequate rights-of-way and easements 
needed for the construction, operation and maintenance of a 
facility.   
 
(2)  A title opinion or title insurance showing ownership of the 
land and all mortgages or other lien defects, restrictions, or 
encumbrances, if any.  It is the responsibility of the lender to 
ensure that the borrower has obtained and recorded such releases, 
consents, or subordinations to such property rights from holders of 
outstanding liens or other instruments as may be necessary for the 
construction, operation and maintenance of the facility and to 
provide the required security.  For example, when a site is for 
major structures for utility-type facilities (such as a gas 
distribution system) and the lender and borrower are able to obtain 
only a right-of-way or easement on such site rather than a fee 
simple title, such a title opinion must be provided. 

 
(c)  The minimum financial criteria, including those financial criteria 
contained in the Conditional Commitment, have been maintained through 
the issuance of the loan note guarantee.  Failure to maintain these 
financial criteria shall result in an ineligible application. 
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(d)  Each borrower shall certify to the lender that all laborers and 
mechanics employed by contractors or subcontractors in the performance 
of construction work financed in whole or in part with guaranteed loan 
funds under this subpart shall be paid wages at rates not less than 
those prevailing on similar construction in the locality as determined 
by the Secretary of Labor in accordance with sections 3141 through 3144, 
3146, and 3147 of title 40 U.S.C.  Awards under this subpart are further 
subject to the relevant regulations contained in title 29 of the Code of 
Federal Regulations. 
 
(e)  The lender certifies that it has reviewed all contract documents 
and verified compliance with Sections 3141 through 3144, 3146, and 3147 
of title 40 U.S.C., and title 29 of the Code of Federal Regulations.  
The lender will certify that the same process will be completed for all 
future contracts and any changes to existing contracts. 
 
(f)  The lender certifies that the proposed facility complies with all 
Federal, State, and local laws and regulatory rules that are in 
existence and that affect the project, the borrower, or lender 
activities.  

 
(g)  The lender will notify the Agency in writing whenever there has 
been a change in the classification of a loan within 15 calendar days of 
such change. 

 
(h)  The lender certifies that the borrower has provided the equity in 
the project identified in the Conditional Commitment. 

 
§§ 4279.282 - 4279.289 [Reserved] 
 
§ 4279.290  Requirements after project construction. 
 

Once the project has been constructed, the lender must: 
 
(a)  Provide the Agency annual reports from the borrower commencing the 
first full calendar year following the year in which project 
construction was completed and continuing for the life of the guaranteed 
loan.  The borrower’s reports will include, but not be limited to, the 
information specified in the following paragraphs, as applicable. 

 
(1)  The actual amount of advanced biofuels, biobased products, and, 
if applicable, byproducts produced in order to assess whether 
project goals related to majority production are being met; 

 
(2)  If applicable, documentation that identified health and/or 
sanitation problems have been solved; 
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(3)  A summary of the cost of operating and maintaining the 
facility; 
 
(4)  A description of any maintenance or operational problems 
associated with the facility; 

 
(5)  Certification that the project is and has been in compliance 
with all applicable State and Federal environmental laws and 
regulations; 
 
(6)  The number of jobs created; 

 
(7)  A description of the status of the project’s feedstock 
including, but not limited to, the feedstock being used, outstanding 
feedstock contracts, feedstock changes and interruptions, and 
quality of the feedstock;  

 
(8)  The results of the annual inspections conducted under paragraph 
(b) of this section; and 

 
(b)  For the life of the guaranteed loan, conduct annual inspections. 

 
§§ 4279.291 – 4279.300  [Reserved] 
 
 
 
 

oOo 
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